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1. The Scotland Act 1998 enables the Scottish parliament to have legislative 
competence over policing, criminal prosecutions, and prisons. The UK parliament 
has legislative competence over immigration and asylum. In practice, these overlap. 
This should entail working relationships between the Home office’s Enforcement, 
Border force and Visa and immigration functions with key Scottish criminal justice 
institutions. There is a public interest that these relationships are in the public 
domain. We recommend a Justice Committee inquiry to understand what these 
relationships are, where responsibility sits, and practices involved. 
  
2. There is little public information on what these working relationships comprise or 
about the policies, procedures or information-sharing protocols that underscore 
them. Since devolution, we know of no Scottish parliament scrutiny focused only on 
this relationship, or of any thematic immigration reports by the Scottish inspectorates 
for policing, prosecution, and prisons. Immigration is in some of these inspectorates’ 
reports but as a mention and not as a theme or focus. We recognize there is some 
limit on the extent these inspectorates can inquire into this as a reserved issue, but 
we understand there is scope for that. 
 
3. Whilst not by design, we think the result is a transparency and accountability gap. 
This is particularly to Home office immigration control and enforcement operations in 
Scotland. As far as there is no clarity on how the Home office operates vis-à-vis 
Scotland’s criminal justice institutions, there is space for misperception and a 
concomitant draining of the public confidence necessary to effective policing, 
prosecutions and prisons policy. An example is those subject to immigration 
enforcement raids may not distinguish between Home office and Police officers. It is 
in the interests of the Police to minimize the risks of such.  
 
4. Decisions by the Home office or in Scotland’s criminal justice sector can impinge 
on liberty and life futures, in far-reaching and adverse ways. These decisions include 
arrests and custody, prosecutions and conviction, imprisonment and detention as 
well as removals or deportations. Wrong actions may limit rights of leave to remain 
and settlement. Brexit is likely to risk many EU citizens also having insecure 
immigration status and destitute. Rough sleepers from EU countries were subject to 
Home office enforcement, until that policy was ruled unlawful, including in Edinburgh. 
However, recent changes to Immigration rules will make post-Brexit settled status 
harder to get. The ‘immigration control’ exemption in the Data Protection Act 2018 
limits key data access rights for those subject to such control. In the midst of status 
uncertainty and destitution, it will be much harder for those affected to get 
information held on them by public bodies, in order to prevent execution of detention 
and removal plans. 

https://www2.gov.scot/Resource/Doc/175748/0049500.pdf
https://www.hmics.scot/sites/default/files/publications/HMICS%20Local%20Policing%2B%20Dumfries%20and%20Galloway%20Division.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11162&mode=pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/567644/ICIBI-police-identifying-foreign-nationals-2016.pdf
https://theferret.scot/concerns-police-scotland-detention/
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Protocols_and_Memorandum_of_Understanding/Protocol%20-%20COPFS%20%20UKBA%20October%202009.pdf
https://www.hmics.scot/sites/default/files/publications/Thematic%20Inspection%20of%20Police%20Custody%20Arrangements%20in%20Scotland.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/07/Dungavel-web-2015.pdf
https://www.whatdotheyknow.com/request/282573/response/707037/attach/3/2015%201522%20Final%20Response.pdf?cookie_passthrough=1
http://researchbriefings.files.parliament.uk/documents/CBP-8062/CBP-8062.pdf
https://migrationobservatory.ox.ac.uk/wp-content/uploads/2018/04/Report-Unsettled_Status_3.pdf
http://strategiclegalfund.org.uk/Jean%20Demars%20DPG%20rough%20sleeping.pdf
http://strategiclegalfund.org.uk/Jean%20Demars%20DPG%20rough%20sleeping.pdf
https://www.theguardian.com/uk-news/2017/dec/14/home-office-policy-deport-eu-rough-sleepers-ruled-unlawful
https://theferret.scot/charity-concerns-rough-sleepers-scotland-face-deportation/
http://www.politics.co.uk/blogs/2018/11/05/away-from-prying-eyes-govt-stitches-up-eu-settled-status-sys
https://www.gov.uk/guidance/immigration-rules/immigration-rules-appendix-eu
https://www.openrightsgroup.org/press/releases/2018/open-rights-group-and-the3million-launch-judicial-review-challenging-the-data-protection-acts-immigration-exemption


 
5. Individuals with insecure immigration status are frequently in extremely vulnerable 
predicaments. The roots of this vulnerability may stem from displacement in their 
home countries through persecution or for other reasons such as trafficked 
exploitation or simply they are fleeing severe or absolute poverty or social 
marginalization. Moreover, this vulnerability may arise from, or be severely 
aggravated by, destitution in Scotland and related adverse mental health and trauma 
and exploitation. Language support needs, poor social networks, and low awareness 
of their legal rights deepen this vulnerability.  
 
6. Scotland’s criminal justice institutions rely on maintaining pubic confidence. Home 
office operations should not undermine this. That will happen if this transparency gap 
persists. It is as important that police, prosecution and prison services operate on a 
clear understanding of the distinctive vulnerabilities stemming from insecure 
immigration status. For example, an ostensible immigration offender may actually be 
a vulnerable person seeking refugee protection seeking entry - necessarily due to 
flight - on false documents or be a trafficking survivor convicted for drugs offences 
when they have been compelled to do. 
 
7. We welcome you taking evidence on the police’s role in the immigration process. 
We request this extend into a wider inquiry. This will enhance, via transparency, the 
Home office’s-Scottish criminal justice sector relationship and serve the public 
interest. 
 

https://digitalpublications.parliament.scot/Committees/Report/EHRiC/2017/5/22/Hidden-Lives---New-Beginnings--Destitution--asylum-and-insecure-immigration-status-in-Scotland
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/COPFS%20Refugees%20Policy.pdf
http://www.copfs.gov.uk/images/Documents/Prosecution_Policy_Guidance/Guidelines_and_Policy/COPFS%20Refugees%20Policy.pdf

