
LCM-S5-34  Session 5 (2020) 
 

LEGISLATIVE CONSENT MEMORANDUM 
 

AIR TRAFFIC MANAGEMENT AND UNMANNED AIRCRAFT BILL 
 

 
Background 

 
1. This memorandum has been lodged by Humza Yousaf MSP, Cabinet Secretary 
for Justice, under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The Air Traffic 
Management and Unmanned Aircraft Bill (“the Bill”) was announced in the Queen’s 
Speech on 19 December 2019 and introduced to the House of Lords by the UK 
Minister for Transport, Roads and Security on 9 January 2020.  The Bill (as introduced) 
can be found in the following link: 
 

https://publications.parliament.uk/pa/bills/lbill/58-01/010/5801010.pdf 
 

Content of the Air Traffic Management and Unmanned Aircraft  
 
2. The Bill's provisions extend and apply to the whole of the UK. Civil aviation 
(including airspace) is a reserved matter. The Explanatory Notes accompanying the 
Bill set out the UK Government’s view of its purpose and main functions.1  The UK 
Government describes the overall aim of the Bill is to modernise UK airspace and to 
tackle the illegal use of unmanned aircraft (UA).  The Bill provides that “unmanned 
aircraft” means any aircraft operating or designed to operate autonomously or to be 
piloted remotely without a pilot on board. Drones and model aircraft are the most 
commonly used types of UA.  
 
3. The main elements of the Bill are: 

• New UK Government powers to direct an airport or other relevant body 
to prepare and submit a proposal to the Civil Aviation Authority to change 
the design of airspace.  

• Modernising the licensing framework for air traffic control.  
• New police powers to tackle the unlawful use of unmanned aircraft. 

These include the ability to require a person to land an unmanned aircraft 
and enhanced stop and search police powers where particular 
unmanned aircraft related offences have taken place. 

• New powers for the purpose of preventing or detecting the use of that 
aircraft in the commission of an offence relating to a prison.  

 
4. The Bill does contain provisions which make changes to Scots law on devolved 
matters, however these are, principally, for the purpose of the reserved matter of air 
transport. This includes in Part 3 a power conferred on a police constable to require 
the suspected controller of an unmanned aircraft to ground it where there are 
reasonable grounds for believing that the aircraft has been or is likely to be involved 
in the commission of an offence. Failure to comply with such a requirement is itself an 
offence. Power is also conferred on the police to search a person or a vehicle where 

                                            
1 https://publications.parliament.uk/pa/bills/lbill/58-01/010/5801010en01.htm 
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there is reasonable suspicion that this will yield evidence of an unmanned aircraft 
being involved in various sorts of air navigation offence or prison offence. There is also 
a new judicial power to issue a search warrant to look for a specified unmanned aircraft 
or an article associated with it which has been involved in the commission of a 
“relevant offence” (an offence under the Bill or various air navigation/prisons offences).  
 
5. While police powers and criminal procedure are generally devolved, the overall 
purpose of the Bill is reserved. Aspects of the Bill that clearly do trigger the need for a 
LCM are discussed at paragraph 7 below.  
 
6. The Bill provides for the majority of the provisions to come into force by way of 
commencement regulations made by the Secretary of State.  
 
Provisions Which Relate to Scotland 
 
7. A summary of the clauses in the Bill that require legislative consent in the 
Scottish Parliament is as follows (clause numbers etc relate to the print of the Bill on 
introduction as of 9 January 2020):  
 
Part 3: Unmanned Aircraft 

 
• Clause 12: General police powers and prison powers relating to 

unmanned aircraft. This clause introduces Schedule 8 which amongst 
other things gives those with responsibilities in respect of prisons certain 
powers relating to tackling the illegal use of unmanned aircraft.  

 
Schedule 8:  
 

• Authorisations to interfere with property etc.  Schedule 8, paragraph 5 
of the Bill amends section 93 of the Police Act 1997 to insert a limb alongside 
the serious crime definition under which property interference authorisations 
can be obtained by a Scottish Prison Officer to allow interference where an 
UA is being used in the commission of certain offences relevant to Scottish 
prisons – the definition of those "relevant offences" in this case is set out in 
the amendments made by paragraph 5(11).  

 
• Paragraph 5 of Schedule 8 also amends section 93 to provide for persons 

to authorise such interference. At subparagraph (15) it requires that person 
to be a senior manager at a penal institution, (Scottish Prison Service (SPS)  
staff), who has functions exercisable in relation to that institution and who 
has been designated for that purpose by the Scottish Ministers. This 
conferral of functions on Scottish Ministers alters their executive 
competence. Paragraphs 19 and 20 make amendments to section 93 by 
providing definitions of terms used in the amendments. 

 
• Schedule 8, paragraph 6(4) of the Bill amends section 94(1) of the Police 

Act 1997 to allow a designated deputy to the authorising person identified 
in section 93, to instead authorise an interference in certain circumstances. 
Paragraph 6(11) amends section 94(4) (which sets out definitions for section 
94(1)), to make further provision about that designated deputy, including 
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that they are to be designated for these purposes by the Scottish Ministers. 
This conferral of functions on Scottish Ministers alters their executive 
competence. 
 

• Section 94(2) makes provision for authorisation in urgent cases in the 
absence of both the authorising person identified under section 93 and their 
designated deputy. Schedule 8, paragraph 6(8) of the Bill amends section 
94(2) so that in such cases the authorisation is by an employee of the 
Scottish administration with particular penal institution duties and who has 
been authorised for such a purpose by the Scottish Ministers. This conferral 
of functions on Scottish Ministers again alters their executive competence. 

 
8. In summary, these provide overall for amendments to sections 93 and 94 of the 
Police Act 1997, for the purpose of authorisation of actions in relation to UA where 
such action is necessary for the purpose of preventing or detecting the use of that 
aircraft in the commission of an offence relating to a Scottish prison.  
 
9. The amendments set out that the person who may authorise such actions will 
be certain persons (the primary authorising person), who are designated by the 
Scottish Ministers. It makes further provision for other persons authorised by the 
Scottish Ministers to also authorise such actions in the absence of the primary 
authorising person. There is no prescribed procedure to be followed by Scottish 
Ministers when they designate.  
 
Reasons for seeking legislative consent 
 
10. The Bill applies to the whole of the United Kingdom but the legislative consent 
process is engaged in relation to provisions in paragraphs 5 and 6 of Schedule 8 to 
the Bill. This alters the executive functions of Scottish Ministers as it provides for them 
to designate certain persons who may authorise such actions in Scottish prisons.  
 
11. The Scottish Prison Service is an Executive Agency of the Scottish Government 
and is responsible for operational aspects of the prison service. In practice 
authorisation for Scottish prison interests will be taken by the Scottish Prison Service 
as follows:  
 
Requirements for a prison authorisation- anti unmanned aircraft interception 

 
• An authorising officer will be empowered to authorise any action in relation to 

any property in a relevant area as s/he may specify. (The officer to be 
designated will be a choice for Scottish Ministers, however we will likely 
recommend either the SPS Director of Operations or the Deputy Director of 
Operations).  

 
• S/he may authorise where s/he believes that it is necessary for that action to 

be taken for the purpose of preventing or detecting the use of a specified 
unmanned aircraft in the commission of a relevant offence*. 

 
• The legislation will provide that the officer is to be a member of the staff of the 

Scottish Administration (i.e. a civil servant). The legislation for the rest of the 
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UK will require that civil servant to be a senior civil servant, (SCS) however the 
version for Scotland will not do so. This is because there are relatively few SCS 
in SPS compared with the prison service in Northern Ireland or in England & 
Wales and restricting the authorising officers to SCS in SPS could prove 
operationally restrictive. 

 
• The authorising officers in SPS can only authorise the action if s/he has 

received an application for that from a prison officer. 
 

• Where it is not reasonably practicable for the authorising officer to act, the 
powers to authorise may, be exercised by their deputy, or, in an urgent case, 
be exercised by the Prison Governor.  

 
The Bill will not refer to a prison governor, it will again refer to a member of staff of the 
Scottish administration as designated by the Scottish Ministers (again to ensure we 
have operational flexibility). 

 
Requirements for a prison authorisation as that affects a private prison (HMPs 
Addiewell and Kilmarnock)  

 
• The process of authorisation will be consistent in private prisons as with a public 

sector prison, but includes the option to designate different authorising officers 
within SPS in those circumstances. Further, where it is not reasonably 
practicable for that authorising officer to consider an application, the power to 
authorise may be exercised by their deputy or, in an urgent case, be exercised 
by the Controller of that prison (who again is referred to just as a member of the 
staff of the Scottish Administration (or one of his/her deputies who are also civil 
servants)) as designated by Scottish Ministers.  
 

*(Relevant offence in relation to a prison authorisation includes certain offences 
committed in respect of prisons such as a breach of section 41 (unlawful introduction 
of proscribed articles into prison) or 41ZA (introduction of mobile phones into prison) 
of the Prisons (S) Act 1989 and common law offences of assisting a prisoner to escape 
or to attempt to escape and facilitating the escape of a prisoner by doing things (such 
as taking things into the prison to assist the prisoner in doing that)). 
 
Consultation 
 
12.  In respect of the better regulation of unmanned aircraft, two UK Government 
public consultations have informed the main purpose and contents of the Bill, “Taking 
Flight: The Future of Drones in the UK”, which ran between 26 July 2018 and 17 
September 2018, and “Stop and search: extending police powers to cover offences 
relating to unmanned aircraft (drones), laser pointers and corrosive substances”, 
which ran between 9 September 2018 and 22 October 2018. The UK Government 
consultation response can be found at the following links: 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/771673/future-of-drones-in-uk-consultation-response-
web.pdf 

  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/771673/future-of-drones-in-uk-consultation-response-web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/771673/future-of-drones-in-uk-consultation-response-web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/771673/future-of-drones-in-uk-consultation-response-web.pdf


5 

and; 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/780367/ss_consultation_gov_response.pdf. 

 
Financial Implications 
 
13. The UK Government’s impact assessment2 notes that the Home Office 
conclude that the provisions in relation to stop and search powers for police and 
interception of unmanned aircraft use in respect of prisons will have minimal economic 
impact.  
 
Conclusion 
 
14. The Police Act 1997 provides for a public body to be authorised to take action 
in relation to a person’s private property. As such the Bill sets out that the action must 
be a necessary one, for the purpose of detecting or preventing the use of an unmanned 
aircraft in the commission of an offence relative to a prison, and that the action 
proposed must be proportionate. Given these tests must be met in order to interfere 
with private property, the Bill puts in place a system of request, consideration and 
authorisation. In order to ensure that those undertaking that consideration and 
authorising the proportionate actions are of sufficient seniority, the Bill makes provision 
for that matter and for those persons to be designated as such by Scottish Ministers. 
 
15. It is therefore the view of the Scottish Government that to the extent that the Bill 
legislates in an area of devolved competence or make changes to the executive 
competence of the Scottish Ministers it should be considered by the UK Parliament.  
 
Draft Legislative Consent Motion 
 
16. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is: 
 

“That the Parliament agrees that the relevant provisions of the Air Traffic 
Management and Unmanned Aircraft Bill, introduced in the House of Lords on 
9 January 2020, so far as they fall within the legislative competence of the 
Scottish Parliament or alter the executive competence of Scottish Ministers, 
should be considered by the UK Parliament.  

 
 
 
SCOTTISH GOVERNMENT 
 February  2020 

                                            
2 https://publications.parliament.uk/pa/bills/lbill/2019-2019/0017/20017-IA-Police-Powers.pdf 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/780367/ss_consultation_gov_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/780367/ss_consultation_gov_response.pdf
https://publications.parliament.uk/pa/bills/lbill/2019-2019/0017/20017-IA-Police-Powers.pdf


This Legislative Consent Memorandum relates to the Air Traffic Management and 
Unmanned Aircraft Bill (UK legislation) and was lodged with the Scottish Parliament on 

26 February 2020 
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