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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM CRIMINAL JUSTICE SOCIAL WORK EAST 

DUNBARTONSHIRE 

1. How the current presumption against short sentences of up to 3 months has 

worked in practice, including the impact of the presumption on offenders, 

victims and their families, and criminal justice stakeholders 

While the current presumption, which has been in place since 2011, underlines the 

Scottish Government‟s intention to move away from short sentences, the three 

month limit has had little practical impact. 

There has been a significant increase in workload in community payback orders 

since its introduction. Since 2011, the number of community sentences imposed has 

almost doubled although a slight downturn in 2018 shows a 43% increase.  

The current presumption has not had any substantial impact on reducing the prison 

population over the last decade: 8058 in 2012, compared to 8208 currently. Despite 

the number of custodial sentences of 3 months or less having reduced by 40% since 

the introduction of the current presumption, the use of short-term sentences has 

remained relatively constant. Sentences of three months or less continue to account 

for around 30% of all sentences imposed. Sentences marginally greater than 3 three 

months and the use of custodial remand appears to have increased. 

Short periods of imprisonment tend to be used for offences that have their roots in 

problems such as poverty, mental ill health, trauma, and substance misuse. In line 

with „What Works‟ literature these issues are best addressed in the community to 

allow the positive supports that exist to stay in place, new services provided to 

address criminogenic need and the time and flexibility for full recovery and 

rehabilitation to take place. 

Recent research, carried out in East Dunbartonshire, showed that all respondents 

who received a community-based sentence commented on how relieved or happy 

they were to receive it instead of a prison sentence. This was mainly due to being 

able to continue to live their life by being able to go home at night; still be there for 

their children; maintain their accommodation; continue to receive their benefits and 

still being able to work, if in employment. 

Imprisonment is a highly disruptive and isolating experience, both to the person sent 

to prison, and to the family they may leave behind. Short periods of custody risk the 

loss of employment, loss of housing, and loss of family contact, not to mention the 

stigma of a prison record. 
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Reduction of the use of short periods of imprisonment mitigates the impact of 

offending on the remaining family, who will not have to face the joint punishment of 

stigma, financial material deprivation, and emotional impact that imprisonment of 

their family member often entails. Short periods of imprisonment accomplish little 

more than the fracturing of a person‟s community connections, many of which will 

already be tenuous. 

If, as a country, we are determined to reduce our prison population to levels 

corresponding to our Nordic neighbours, who we tend to make comparisons with, 

then we need to be more ambitious in our approach. 

2. The proposed extension of the presumption to sentences of up to 12 

months including: 

a. the potential impact of this change on offenders, victims and their 

families, and criminal justice stakeholders  

We would envisage a possible increase in workload for the Criminal Justice Social 

Work service. Experimental Criminal Proceedings figures indicate that there are 

between 30 and 60 East Dunbartonshire residents serving custodial sentences of up 

to 12 months per year. Logic would then dictate that the majority of these cases will 

become community sentences. This would potentially see an increase in the number 

of Level 1 and Level 2 community payback orders and an increase of the use of 

requirements attached to these orders. 

This may also lead to an increase in offence typology that would potentially require a 

greater level of supervision and intervention type in the community.  

However, research and experience show that effective community based sentences, 

with appropriate support like mentoring and other interventions that build positive 

skills, can help people to change their lives and make better choices. This reduces 

reoffending and makes our communities safer with fewer victims of crime. These are 

not soft options, but they do help preserve family links and limit the damage on 

dependent children. 

The imprisonment of a carer often has longer-term negative implications for the 

dependants left behind. This does not mean that having children or other 

dependants is a „get out of jail free‟ card; rather, caring responsibilities as mitigation 

acknowledges the demands of equity v. equality. The impact of a prison sentence on 

a carer will have further-reaching negative consequences compared to the impact on 

someone without this role. Differential sentencing is not automatic but should be 

something sentencers take into consideration. 

Comments from individuals who were part of the recent community based sentence 

research (2018) project were: 
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 “I feel like I had a lucky escape. I enjoy coming here. I just treat it like work and like 

that I am putting something back into the community” 

“I wouldn‟t have survived in prison!!” 

“Doing the CPO actually opens more doors. The guys here sorted me out and 

helped me find somewhere to live”.  

b. the practical and financial impacts of this proposed extension, such as 

the resources or training that may be required 

An increase in numbers receiving community sentences and range of complex need 

would require a more intensive level of supervision and range of interventions 

required to address this. This would require additional funding through section 27 

grant allocation.  

The settlement and distribution group require to address the allocation of the Justice 

Budget to increase the quantum of the fund for section 27 to reflect the increase in 

workload. Consideration should also be given to the transfer of resources from the 

SPS to fund the additional workload. 

As the grant allocation through section 27 is primarily calculated using workload, 

inequity may result through the proposed extension. Community sentences numbers 

in larger local authorities may increase disproportionately to those in smaller local 

authorities, thus resulting in a lower percentage of the overall funding pot being 

allocated to smaller authorities. 

We recognise that if the short-term prison population reduces following the proposed 

extension of the presumption against short sentences that there will be a 

requirement for additional resources to accompany the increased number of 

individuals who are being supervised in the community. We believe that the provision 

of sufficient resources to ensure that individuals can be supervised and supported 

effectively within the community must be an integral part of any proposed extension.  

Local preparation of procedures between community justice partners for the pending 

increase in the presumption. 

Some staff may require additional training to meet the new demand and typology of 

offences. 

3. Any other views relating to the proposal, for example: 

a. whether there are specific offences to which the presumption should not 

apply 

Each case should be considered on its merits in determining an appropriate 
sentence. If an offence is not serious enough to merit a sentence of one year or 
more, then a community sentence should be used. However, some offence types to 
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which the presumption should not apply would be: serious sexual offences; serious 
domestic abuse offences; serious violent offences; arson. 
 

If an offence attracts a non-custodial sentence in the first place, the punishment 

should always be non-custodial. Non-payment of a fine or technical breach of a 

community order does not make the original offence more serious, and it is the 

original offence that is being punished and addressed. 

Prison should never be used solely as a means of dealing with people‟s personal, 

social, or health needs, and a custodial sentence should never be imposed because 

of a lack of community alternatives. 

Prison is particularly unsuitable for women, especially those with caring 
responsibilities and / or dependent children; young people; those affected by health 
and social problems, including addictions; those otherwise vulnerable or at risk.  
 
b. whether a figure other than 12 months would be more appropriate 

Community Justice East Dunbartonshire agree with the Prison Commission‟s Report 

(2008) that prison should only be for those individuals who commit serious offences 

or who are assessed as posing significant harm to others. Therefore, while we 

welcomed the introduction of the presumption against short periods of imprisonment 

of three months or less, we do not believe that this goes far enough to achieve that 

aim.  

A logical conclusion from this position is that the presumption against short 

sentences should apply to all cases that are brought before the Court under 

summary procedures which, in turn would suggest that the appropriate length of the 

presumption should be 12 months. 

A requirement for the use of prison to be for a minimum of 12 months acknowledges 

the seriousness of an offence and the risk a person poses to society. It also allows 

time for rehabilitative efforts and preparation for return to the community, whilst in 

custody. 

c. whether there should be an outright ban against sentences of a 

particular length 

This should be at the discretion of the sentencers in that a sentencing judge should 

be required to have an assessment of the risk which an individual poses to the public 

and an assessment of whether they can be managed within the community before 

passing sentence. We believe that the assessment should indicate that the individual 

poses a risk of serious harm to the public and that they cannot be managed in the 

community before a sentence of imprisonment could be passed. However as is the 

case at present if a custodial sentence, which falls within the presumption 

parameters, is imposed then the sentencer must explain why. 
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d. the effectiveness of short prison sentences and community-based 

alternatives 

Recent Scottish Government statistics have shown lower reconviction rates amongst 

those given community disposals compared to those given custodial sentences. 

Short sentences are disruptive to social and community ties which support 

desistance and also provide little opportunity for addressing needs whilst in custody. 

Keeping people in prison is costly to the public purse. 

The impact of short prison sentences as a punishment is debatable, 60 per cent of 

people given ineffective and disruptive short-term sentences re-offend within a year 

of release. The majority of people facing prison also struggle with other prevalent 

issues like alcoholism, addiction, learning difficulties, mental health and 

homelessness. In these circumstances, punishment can often be readily described 

as having a more significant impact on affected families.  

Research and experience show that effective community based sentences, with 

appropriate support like mentoring and other interventions that build positive skills, 

can help people to change their lives and make better choices. This reduces 

reoffending and makes our communities safer with fewer victims of crime. These are 

not soft options, but they do help preserve family links and limit the damage on 

dependent children. 

The costs associated with having a parent imprisoned have led some to argue that 

imprisonment „acts like a hidden tax‟, one that is visited disproportionately on poor 

and minority families. 

 


