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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM DR JAMIE BUCHAN AND DR CHRISTINE HADDOW 

(EDINBURGH NAPIER UNIVERSITY) 

1) How the current presumption against short sentences of up to 3 months 

has worked in practice, including the impact of the presumption on 

offenders, victims and their families, and criminal justice stakeholders 

 

PASS has had some beneficial effects. It is likely to have contributed to a slight rise 

in the proportion of convictions that lead to a community sentence, and a slight fall in 

overall imprisonment. 

There is some evidence of an unintended ‘up-tariffing’ – the phenomenon wherein 

system features (such as a presumption against short sentences) lead sentencers to 

decide to impose longer sentences than they otherwise would. The statistics clearly 

show that the fall in prison sentences of 3 months or less from about 2010 onwards 

was immediately followed by a rise in sentences of 6 months to 2 years. This has 

since stabilised somewhat.  

PASS has contributed to awareness among the criminal justice community and the 

wider public about the harm done by short sentences and imprisonment in general. 

This is a benefit, and perhaps a significant one, but not one whose effects are easy 

to measure.   

2) The proposed extension of the presumption to sentences of up to 12 

months including: 

 

a) the potential impact of this change on offenders, victims and their families, 

and criminal justice stakeholders  

There is significant potential for a further short term up-tariffing effect. It should be 

noted that people sentenced to 3-12 months make up about 50% of all new prison 

sentences. Even a relatively small proportion of these being ‘up-tariffed’ to sentences 

of a year or more would have significant effects on the overall prison population, and 

on the running of prisons and the Scottish Prison Service, for years to come.  

A key justification for PASS has been that short prison sentences cause harm to the 

prisoner without their being in prison long enough to engage with 

rehabilitative/desistance-oriented programmes. However, this is a problem of prison 

administration as well as one of sentencing. The number of people held in a prison is 

a particular challenge for these programmes, as also is the capacity of data 

processing about individual prisoners and their needs.  
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It is also relevant to reflect on how PASS and the wider context of imprisonment 

relates to those with mental health diagnoses. A wealth of research cites the 

prevalence of mental disorder among imprisoned individuals nationally and 

internationally. Studies suggest that imprisonment is harmful to those with mental 

disorder and can further exacerbate such conditions, yet for a number of reasons 

they tend to be ‘filtered in’ to the criminal justice system and its custodial settings. A 

reduction of longer custodial sentences for those with such diagnoses is undoubtedly 

desirable. However, regardless of length, custodial sentences for this population 

often break any existing ties with formal and informal mental health care in the 

community and place further strain on an already overstretched prison service to 

manage the complexities of mental health with inadequate resources. It should be 

noted that, given that studies have suggested that those with a diagnosed mental 

disorder can be more likely to be perceived as requiring custody at the time of 

sentencing, they could be disproportionately affected by the potential ‘up-tariffing’ 

mentioned elsewhere. 

Any effort to expand PASS will need to be matched with a sustained reduction in the 

prison population and careful attention to conditions within prisons.  

b) the practical and financial impacts of this proposed extension, such as the 

resources or training that may be required 

If the extension is successful in diverting a large number of people away from prison 

and towards punishment in the community, this will need to be met with a major and 

sustained investment in the supervisory capacity of criminal justice social work at the 

local authority level, so that social workers are able to supervise larger caseloads 

without compromising their ability to prevent further offending, promote desistance 

and social reintegration and protect the public. Otherwise, there is the risk of a ‘gap’ 

in supervisory capacity. 

Given that there is also a planned expansion of electronic monitoring (‘tagging’) in 

Scotland, it may seem reasonable to expect that electronic supervision will fill such a 

‘gap’ in community supervisory capacity. However, the academic consensus on 

electronic monitoring is that while somewhat preferable to imprisonment – being less 

invasive and disruptive to the lives of sentenced people, and less expensive to the 

public – electronic monitoring cannot by itself promote social reintegration and 

desistance from crime. It can only be effective in this respect if accompanied by 

CJSW supervision. 
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3) Any other views relating to the proposal, for example: 

 

a) whether there are specific offences to which the presumption should not 

apply 

b) whether a figure other than 12 months would be more appropriate 

In 2017-18 there were 6,304 cases which led to 3-12 months’ imprisonment. Of 

these, over half were for relatively minor offences: crimes against public justice 

(710), common assault (1,162), breach of the peace (994) and shoplifting (822). 

These figures reflect Crown Office charging decisions as much as the reality of the 

offences, and hence may include some offences and crimes for which imprisonment 

could be justified. Every case is different, but it is difficult to imagine that shoplifting is 

a crime that causes sufficient harm, or poses sufficient danger to the public, to merit 

a custodial sentence. Similar difficulties would arise in determining an appropriate 

course of action if a figure other than 12 months was proposed. 

Every individual case is different, and a decision about whether there are cases to 

which PASS should remain the decision of individual sentencers, as it is under the 

existing system. Because the data gathered by government reflects charging 

decisions and index offences (i.e. most serious offence at conviction), it does not 

present the entire picture. Exceptions for specific offence categories could lead to 

up-tariffing or lead to prosecutors/police effectively gaining sentencing power. 

c) whether there should be an outright ban against sentences of a particular 

length 

 

There should not be an outright ban. This would be seen as an attack on judicial 

independence – described in recent research by our colleague Dr Fiona Jamieson 

as a “master narrative” of sentencing practice – and create substantial opposition 

from the judiciary. It would also be very likely to create serious up-tariffing effects. 

It is also worth bearing in mind that the current seeming consensus on the 

importance of reducing imprisonment will not exist forever. It is possible that 

Scotland’s politics and public attitudes will become more punitive in coming years. 

An outright requirement for prison sentences to be at least a year in length could 

lead to major growth in imprisonment, if combined with a different political climate. 

d) the effectiveness of short prison sentences and community-based 

alternatives 

Prison sentences, short or long, are effective at incapacitating people who have 

been convicted of crimes and inflicting harm and pain upon them.  

The Scottish Prison Service has made a laudable cultural shift towards a desistance 

focus, and there are many people working in prisons – from a range of organisations 

in the public and third sector – who are highly skilled and deeply committed to 
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helping people desist from crime. However, the criminological evidence on prison 

continues to show that rehabilitation and desistance that occurs in prison occurs 

despite, not because of imprisonment. 

Community-based alternatives are substantially less expensive than imprisonment. 

In general they have somewhat mixed evidence in terms of reoffending rate, but the 

wider criminological evidence shows they are at least no worse than prison on this 

measure. In Scotland, CPOs have a reconviction rate 10% lower than imprisonment, 

and about 20-30% lower than the shortest prison sentences. Community penalties 

focus on rehabilitation and desistance, and punish offenders without disrupting their 

housing, employment and family life. With reference to mental health, it enables 

individuals to maintain any ongoing formal or informal support for such conditions, 

links which are particularly had to reinstate once broken. The lower reconviction rate 

may reflect this, but likely also reflects the fact that CPOs are usually imposed for 

less serious crimes and on people who have fewer previous convictions.  

While outside the direct scope of this inquiry, it is notable that as of 2017/18, about 

20% of the people in Scottish prisons were there on remand, not sentenced to 

custody. It is likely that only around half of these will result in a custodial sentence. 

The implication of this is that there is the potential to make a further substantial 

reduction in imprisonment by better targeting the use of remand. 

If Scotland is to make the kind of sustained reduction in imprisonment called for by 

the Scottish Prisons Commission, more radical leadership is needed. That might 

mean challenging established practice, and perhaps even creating inefficiencies and 

problems in the short term. Instead of a presumption against short sentences, there 

should be a presumption against imprisonment. It should only be used for the most 

serious and highest-risk cases. This may seem radical, but is no more than what the 

Commission was calling for in 2008. Over a decade later, there has been 

incremental change for the better but it is becoming clear that a more radical 

approach is needed – and this will take leadership and political courage. 

 

 


