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22 October 2020 
 
Dear Adam, 
 
Further to my evidence session at the Justice Committee on 18 August, I again express my 
thanks to members for the opportunity to provide the Committee with an update on the 
continuing impact of COVID-19 on the justice sector. I very much welcome the publication of 
the Committee’s report on the re-opening of Scotland’s courts and tribunals system.  
 
I recognise and acknowledge the Committee’s scrutiny of the efforts to re-open the courts 
and tribunals system is one of its priorities. This letter responds to the specific 
recommendations made by the Committee in its report, within the context of the wider work 
being taken forward in partnership with justice agencies and other key stakeholders as we 
aim to ensure the recovery, renewal and transformation of the justice system.  
 
Challenges in dealing with the impact of COVID-19 are being faced by jurisdictions around 
the world and, as the Committee duly notes, there is no single solution to dealing with the 
backlog of cases that has built up as a consequence of the necessary public health 
measures. We have already witnessed new and innovative ways of working in order to 
respond to COVID-19 which have been introduced to aid recovery of the system. Much of 
this will undoubtedly build on the immediate response during the pandemic, which has seen 
an acceleration approaches for processing court business virtually and for case information 
and evidence to be shared digitally. I am pleased that regulations to extend the Scottish 
Coronavirus Acts were duly considered and scrutinised by respective Parliamentary 
Committees and subsequently approved last month. This means that Part 1 of both Scottish 
Acts, with specific reference to the justice provisions, will therefore now be extended for a 
further 6 months, and reviewed thereafter in light of the circumstances in which we find 
ourselves. 
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Alongside these Regulations, we are continuing to work with partners to explore options to 
address current backlogs in the system, that mitigate the impacts on victims, witnesses and 
accused, and that safeguard both the interests of justice and the health of all involved. As 
the Committee is aware, we have confirmed the allocation of £5.5m in additional funding this 
year to support the establishment of remote jury centres to facilitate the progress of High 
Court jury trials and have confirmed the allocation of a further £6.5m for the provision of 
similar remote jury facilities for Sheriff and Jury trials.  This is an addition to £3m allocated to 
the SCTS earlier this year for investment in improve court technology during the pandemic. 
 
The Committee has made a number of recommendations, and I have sought to address 
those specifically targeted at the Scottish Government, including additional commentary set 
out in respect of one of the conclusions made by the Committee at point 154 below.  
 
154. Furthermore, the option of a further, limited, discounting of sentences should be 
explored, where appropriate, as a means of reducing the backlog of trials. Care will 
need to be used when considering how far this option can be used given the views of 
victims and others, such as those representing the vulnerable accused, on when it is 
appropriate for someone to receive a discount in return for a guilty plea. 
 
The Scottish Government notes the views of the Committee in the area of sentence 
discounting.  The legislative basis for sentence discounting is contained in the Criminal 
Procedure (Scotland) Act 1995.  This legislation provides that in cases where an accused 
pleads guilty, the court shall take into account for the purposes of sentencing the point at 
which a guilty plea has been tendered.  The amount of any discount is for the court to 
determine with no legislative minimum or maximum specified.   
 
For awareness of the Committee, the Scottish Government notes that the High Court has 
considered the operation of sentence discounting in the context of Covid-19 through an 
appeal case in June.  In this judgement, the High Court indicated at paragraph 23 that:  
 
‘…The current discounting regime is a relatively generous one.  Its operation is relatively 
clear and is based on broad general principles. We do not consider that the likelihood of an 
increased backlog within the court system is a convincing reason to award a discount any 
greater than would follow from the operation of those general principles.” 
   
Notwithstanding the views offered by the Committee, the Scottish Government has no plans 
to adjust the law in the area of sentence discounting as it considers the current law is 
sufficiently flexible for courts to continue to use their discretion in assessing whether 
discounts should be granted on a case by case basis.   
 
160. We recommend that the Cabinet Secretary responds in full to our report and 
conclusions and, without undue delay, sets out his view on the merits of the ideas we 
have presented. We also ask him to comment on the option of altering the sentencing 
power of the sheriff courts. The latter is the only remaining change we believe he is 
still considering that would require new primary legislation. 
 
This letter is my full response to those parts of the report directed at the Scottish 
Government. 
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The Committee enquired as to the Scottish Government’s position on the option of altering 
the sentencing power of the sheriff courts. Such a change would require primary legislation 
to be considered and approved by the Scottish Parliament.  The Scottish Government is 
continuing to consider carefully whether there is significant practical benefit in legislating to 
increase the maximum sentencing powers of the summary sheriff court.  Any extension of 
the sentencing powers would of course extend trial without jury to more cases than are 
currently dealt with under the maximum 12 month custodial sentencing limit.  This was noted 
in evidence to the Committee by stakeholders including the Scottish Criminal Bar 
Association. 
 
In order to more fully understand the potential impact of increasing the sentencing limits, the 
Scottish Government is progressing engagement with justice partners as to the potential 
impact of certain changes in respect of summary sentencing limits.  This reflects the 
evidence from the Lord Advocate to the Committee that it is not the case that modelling can 
be based on a ‘simple formula’.  There are many different and interconnected reasons for 
cases being prosecuted at different levels of court and this needs to be accounted for in the 
modelling. 
 
This engagement aims to ensure that a robust analysis of the potential likely impact of 
adjusting the sheriff summary sentencing limits can be prepared.  This would be to inform 
decisions in the next Parliament as to whether legislation would be brought forward.   
 
The Scottish Government is therefore continuing to explore the potential impact of adjusting 
summary sentencing limits, but is committed to ensuring there is solid analysis and evidence 
underpinning the impact of such changes prior to any legislation being brought to Parliament.  
It is also noted there are a number of ancillary matters to consider in consequence of such 
changes being developed including legal aid fees and the lack of recording for summary 
cases meaning challenges in respect of appeals being heard from such cases.   
 
161. In the spirit of our call for a collaborative approach, we recommend that the 
Cabinet Secretary organises a further roundtable of experts, lawyers, the Scottish 
Courts and Tribunals Service (SCTS), MSPs, victims’ bodies etc and presents a final 
paper setting out his proposals for endorsement/agreement on the way forward. This 
paper should detail what options will be taken forward in the remainder of 2020 and 
before the Scottish elections in May 2021.  
 
I welcome the Committee’s continued commitment to a collaborative approach. That of 
course has been a fundamental principle adopted by the Scottish Government during what 
are unprecedented times.  
 
I understand the desire for further roundtable events and I am happy to look to consider this. 
However, I think it is important that these set pieces are not seen in isolation from the 
ongoing engagement across the justice system that is currently taking place around a 
number of interconnected initiatives within the Recover, Renew and Transform (RRT) 
programme. While there is already a large amount of engagement underway, I anticipate 
that there will still be an appetite across the sector for such events and it will be essential 
that the aims of the events are clear, focussed and understood by all involved. 
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In terms of the aims of the events, I would want to encourage - as I have to date - an open 
objective discussion on any options that might be adopted to manage current and future 
caseloads, and to explore innovative proposals beyond what has been identified to date. To 
that extent, sharing ideas in advance to help maximise the opportunity to discuss and debate 
would not only be desirable, but a productive prerequisite. 
 
I will ask my officials to identify possible dates between now and the festive period, and to 
liaise with the Committee as appropriate.  
 
162. Furthermore, we recommend that the Cabinet Secretary or Minister for 
Community Safety convenes a similar roundtable for groups in the civil system, 
particularly in the family courts. This needs to bring forward options and investment 
to re-open this system and deal with the challenges faced by ancillary services such 
as family contact centres, family solicitors, domestic abuse support groups etc. There 
is a mismatch now between the courts, which are continuing with business, and these 
support services which are, at best, only partially reopen. 
 
The Scottish Government accepts this recommendation and will convene a virtual roundtable 
of stakeholders involved in the family courts and ancillary services. Officials have been 
engaging with key organisations including Shared Parenting Scotland, Scottish Women’s Aid 
the Family Law Association about the family court process and ancillary services such as 
child contact centres. Officials will continue with these discussions.   
 
The Scottish Government recognises the impact that contact centre closures has had on 
many families. When face to face contact at child contact centres was no longer possible 
some contact centres started offering a digital postbox service and virtual contact sessions. 
The Scottish Government issued guidance1to help child contact centres safely reopen their 
premises and resume face to face services on 24 August 2020. A number of child contact 
centres have now reopened.  
 
In relation to funding of child contact centres Relationships Scotland, has received over the 
last 4 years £6.5million from the Scottish Government to promote and maintain healthy 
relationships for children and their families. The funding Relationships Scotland received 
from the Big Lottery Fund, which covered the bulk of their members’ contact centre costs, 
ended on 31 March 2020. The Scottish Government has agreed to provide Relationships 
Scotland with £700,000 for this Financial Year to cover the money previously received from 
the Big Lottery Fund. 
 
With reference to victims of crime, in particular vulnerable victims, we are aware of the 
pressures on frontline services in these unprecedented circumstances – that is why we have 
allocated an additional £4.25m, on top of the £1.5m announced in March to help respond to 
an increase in demand from victims of abuse. The funding will support more staff, increased 
hours for centres and helplines, improvements to IT and new digital resources and training to 
allow more people to quickly and easily access help. This funding goes to organisations such 
as Scottish Women’s Aid, ASSIST and Rape Crisis Scotland. 
 
 

                                            
1 https://www.gov.scot/publications/coronavirus-covid-19-child-contact-services/ 
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163. The Committee recommends that the Cabinet Secretary gives serious 
consideration to seeking extra investment as part of the forthcoming draft 2021-22 
budget to match in summary cases that which has been provided for solemn trials in 
relation to remote jury centres. 
 
I would want to reassure the Committee that I am in regular contact with justice partners 
around the financial challenges currently facing the justice sector and the costs associated 
with the many approaches that are being, and might be, progressed going forward. The 
recent initiatives around remote jury centres are a clear example where we have responded 
at pace and in a manner commensurate to the ask. 
 
Of course, not all initiatives require new funding to be successful, and indeed we must 
always examine our processes and procedures to see where efficiencies might also release 
capital and resource elsewhere. 
 
I will be working with the Scottish Cabinet to reach a balanced budget that meets the needs 
of Scotland, but I will of course be making the case for budget provision that reflects the 
scale of activity within my portfolio in the next year and beyond.  
 
164. We recommend that SCTS ensures that the increased use of digital and remote 
justice solutions does not impinge on the abilities of people (e.g. with disabilities or 
learning needs) to take part in trials. In our view, when new technologies are being 
considered, there must be a focus on the interests of more vulnerable court users, 
including children, disabled people and those with specific communication needs. 
Additionally, increased use of such technologies should not come at the expense of 
additional court closures, especially those in remote or rural areas.  
 
The Scottish Government notes the evidence to the Committee provided by SCTS and 
agrees that the interests of court users, especially the most vulnerable, must lie at the heart 
of any expansion of digital technologies. As the Chief Executive of SCTS said in evidence to 
the Committee on 18 August 2020, there are no plans for the increased use of technology to 
lead to court closures in rural areas or elsewhere.  
 
165. In relation to the provision of data, we recommend that SCTS provides the 
Committee with monthly figures on the backlog in the criminal, civil and tribunal 
system, including trend data.  
 
SCTS are currently providing data to Justice Analytical Services for inclusion in the 
published monthly data pack and are also in the process of developing an interim monthly 
management information update on criminal business for publication.  
 
Furthermore, we recommend that the Scottish Prison Service (SPS) provide the 
Committee with disaggregated data on the numbers of children detained in YOIs and, 
in particular, the length of detention, the reason for detention, the scheduled release 
date, parole/appeal or trial dates, and whether they are care-experienced or have a 
disability or additional support needs. Similar information should be provided for 
women prisoners.  
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The Scottish Prison Service (SPS) publishes regular data on the prison population.  As at 16 
October, there were 23 children aged 16-17 years old held in YOI and 312 women held in 
prison custody.  We have asked SPS to give further consideration to the Committee’s 
recommendation before deciding how to proceed.  The information that the Committee 
requests is an extensive data ask and, for a substantial part, could only be obtained by 
undertaking a manual exercise to interrogate the individual records of every young person 
and women in custody. The SPS would also wish to take the opportunity to consider 
carefully any data security implications that may arise from the disclosure of such detailed 
and sensitive personal information, especially given the relatively small number of children 
held in YOI, both sentenced and on remand.   
 
In the meantime the Committee may wish to know that the Scottish Prison Service has 
recently published the results of its latest Prisoner Survey. There are specific research 
bulletins for young people in custody, women and looked after children. This survey is 
sample based and the information is self-reported data but it nevertheless provides an 
extremely helpful  ‘user voice’ in to the background and circumstances of individuals in 
custody. The Prisoner Survey report is available on the SPS website:  
https://www.sps.gov.uk/. 
 
166. In relation to the tribunals system, we recommend that the SCTS or Cabinet 
Secretary set out what is being done to tackle the current backlog of around 800 
cases in the housing and property chamber.  
 
I note that SCTS have provided information on how they have managed to reduce the 
backlog of cases in the Housing and Property Chamber. I am pleased to see the progress 
made so far through the use of teleconferencing facilities. This is an area which we will keep 
under review, however, I understand the limitations SCTS face in those cases which require 
physical inspection of a property.  
 
167. Furthermore, we ask both the SCTS and the Scottish Government to explore the 
concerns raised by the Society of Solicitor Advocates regarding the requirement 
for hard copy documents and signatures for certain civil court documents, given 
the challenges brought on the pandemic and the use elsewhere of electronic 
signatures.  
 
The Scottish Government notes the response of the SCTS in relation to this point and 
considers that the emergency legislation passed by Parliament has addressed this issue as 
far as possible.  
 
168. Finally, we ask both the SCTS and the Scottish Government to explore what more 
can be done through simple procedure and remote mediation to reduce the backlog in 
civil cases and write back to the Committee on the feasibility of this suggestion. 
 
Scottish Government officials are working collaboratively with key stakeholders on a 
package of proposals aimed at increasing the use of mediation within the civil justice system 
in Scotland. A consultation paper will set the context of mediation as part of our vision for 
empowering our citizens, our businesses and our communities to have an informed choice 
and support for resolving disputes within the civil justice system in Scotland.  The aim is to 
publish that consultation paper before the dissolution of Parliament in March 2021.  
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Our dispute resolution delivery partners will undertake promotional activity around the launch 
of the consultation paper to raise awareness of mediation and arbitration including the 
opportunities for resolving disputes through remote mechanisms (by video or 
teleconferencing).  
 
The Scottish Government is providing funding to Scottish Mediation in 2020-21 amounting to 
£100,000 to promote mediation across Scotland. Scottish Mediation have launched a new 
online and telephone mediation service during COVID 19 and more information is available 
at https://www.scottishmediation.org.uk/   
 
 
I hope this letter provides the level of detail and reassurance in response to the Committee 
recommendations, to outline that the Justice system is working at pace to take a whole 
system approach towards recovery in tackling the challenges brought about by the COVID-
19 pandemic, with consideration to the range of measures we continue to actively explore, 
pursue and implement, in the re-opening of Scotland’s courts and tribunals system. I will 
continue to update the committee as appropriate, and look forward to continued engagement 
with the Justice Committee going forward. 
 

 
          HUMZA YOUSAF 
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