
 

 
07 September 2020 
 
 
 
Bruce Crawford MSP 
Convenor Finance and Constitution Committee 
The Scottish Parliament  
EDINBURGH  
 
BY E-MAIL ONLY 
 
 
 
 
Dear Convenor, 
 
During the Finance and Constitution Committee session last week you asked me two 
questions upon which I suggested that I write to you. 
 
Your questions were: 
 

'To what extent do UK ministers use the secondary powers in the UK Brexit bills to 
diverge from EU law, including in devolved areas? Given that Scottish statutory 
instruments do not apply, does that not give rise to even more potential areas of 
conflict and emphasise the need for such a dispute mechanism to be put in place?' 
 

I read your questions as referring initially to the powers to make secondary legislation to 
amend EU law under the European Union (Withdrawal) Act 2018 (EUWA) and to UK 
Ministers using those powers in devolved areas, a comparison with the powers to make 
secondary legislation in the UK Withdrawal from the European Union (Continuity) Bill 
(Continuity Bill)  and then to bills such as the Agriculture, Fisheries, Immigration and Social 
Security Co-ordination) (EU Withdrawal), Trade and Environment bills currently before the 
UK Parliament. I address the detail of these bills later in this letter. 
 
General 
 
The EUWA repeals the European Communities Act 1972 and makes provision for 
domesticating most of EU law applicable at exit day into retained EU Law, including some 
regulation making powers to amend that law. That is the basic premise of that legislation. 
 
The repeal of the 1972 Act has been suspended since the UK left the EU on 31 January 
2019 by the terms of the European Union (Withdrawal Agreement) Act 2020. EU law is still 
binding on the UK in terms of the Withdrawal Agreement until the end of the Transition 
Period or IP Completion Day on 31 December 2020.   
At the moment, therefore, UK Ministers like all other devolved authorities in the UK cannot 
use powers to make secondary legislation, which has effect before 31 December 2020, to 
diverge from EU law. 
 



 

EUWA 
  
The EUWA contains various provisions relating to the amendment of retained EU law.  
 
(a) Section 8 

Section 8(1)  provides 
 
'A Minister of the Crown may by regulations make such provision as the Minister considers 
appropriate to prevent, remedy or mitigate- 
 
(a) any failure of retained EU law to operate effectively, or 
(b) any other deficiency in retained EU law, arising from the withdrawal of the United 
     Kingdom from the EU.' 
 
Section 8(2) describes the deficiencies in retained EU law which Ministers may prevent, 
remedy or mitigate by regulations under section 8(1) but section 8(7) and (8) contain 
limitations upon that regulation making power. 
The power to make regulations under section 8(1) would enable a Minister of the Crown to 
make such provision which affect  devolved matters  - see Schedule 7, paragraph 20(1)(a). 
 
(b) Section 11 and Schedule 2 

 
Section 11 of, and Schedule 2 to, EUWA confers powers to make regulations 
corresponding to the powers conferred by section 8 upon Scottish Ministers and the other 
devolved authorities to correct deficiencies in retained EU law in areas within their 
devolved competence. Scottish Ministers have made a number of regulations under these 
powers for example The Public Procurement etc (Scotland) (Amendment) (EU Exit) 
Regulations 2019, The Environment (EU Exit) (Amendment) (EU Exit)(No20) Regulations 
2019 and the Services of Lawyers and Lawyers Practice (EU Exit) (Amendment) etc) 
Regulations 2019. 

 
(c) Ancillary powers I Schedule 7 

It is worth drawing attention also to paragraph 21 of Schedule 7 which provides that:-  
 

Any power to make regulations under this Act— 
 

(a) may be exercised so as to—   
 

(i)  modify anything which continues to be domestic law by virtue of section 
1B(2) or any retained EU law, or 

 
(ii)  make different provision for different cases or descriptions of case, 

different circumstances, different purposes or different areas, and 
 

(b) includes power to make supplementary, incidental, consequential, transitional, 
transitory or saving provision (including provision re-stating anything which 



 

continues to be domestic law by virtue of section 1B(2),or any retained EU law, 
in a clearer or more accessible way). 

 
(d) Amendments to Scotland Act 1998 

It is also worth drawing attention to the restrictions on legislative competence in section 
30A of the Scotland Act which was inserted by section 12(2) of EUWA:- 
 

(1) An Act of the Scottish Parliament cannot modify, or confer power by subordinate 
legislation to modify, retained EU law so far as the modification is of a description 
specified in regulations made by a Minister of the Crown. 

 
(2) But subsection (1) does not apply to any modification so far as it would, immediately 

before exit day, have been within the legislative competence of the Parliament 
 
I note that no such regulations have yet been made by a Minister of the Crown. 
 
Continuity Bill 
 
There is a significant difference between the EUWA and the Continuity bill. The EUWA 
and its powers relate to retained EU law, that is EU law existing on 31January 2020 (exit 
day), whereas the Continuity Bill is orientated towards future EU law after 31 December 
2020 (IP Completion Day) 
 
Section 1(1) of the Bill confers upon Scottish Ministers the power to make regulations 
which would ensure that Scottish laws in devolved areas would keep pace with changes in 
EU law after 31 December 2020. 
 
However, although the purpose of the regulations under section 1(1) is entirely different 
from the purpose of the regulations under section 8(1) of EUWA, nevertheless they have 
certain common features. 
 
Both powers seek to avoid having inappropriate or unworkable provisions of EU law 
imported into domestic law. Section 1(2) lists the aspects of EU law which Scottish 
Ministers may omit from the regulations under section 1(1). The provisions of that section 
reflect section 8(2) of the EUWA which describes the deficiencies in EU retained law which 
the regulations under section 8(1) of that Act may amend.  
 
Similarly, section 2 of the Bill reflects similar limitations on the regulation making power as 
are mentioned in section 8(7) of EUWA 
 
Brexit Bills 
 
A number of Brexit bills which have been brought forward to create legal arrangements 
arising from the UK's withdrawal from the EU. Some have already been enacted such as 
the Sanctions and Anti-money Laundering Act 2018, the Haulage Permits and trailer 
registration Act 2018, the Nuclear Safeguards Act 2018 and the Taxation (Cross-border 
Trade) Act 2018.  These include the Agriculture, Fisheries, Immigration and Social 
Security Coordination (EU Withdrawal), Trade, Environment and Private International Law 



 

(Implementation of Agreements) Bills. As I mentioned above currently UK and Scottish 
Ministers cannot use the powers in these bills to diverge from EU law. 
 
The short survey of Brexit Bills which follow indicates that the powers of UK Ministers (and 
where these occur, Scottish Ministers) to make regulations are effectively concerned with 
matters of retained EU law, retained EU legislation or new domestic regulation. If UK 
Ministers wished to keep pace with future EU law, it is likely that they would do so for 
specific purposes by primary legislation 
 
Agriculture Bill 
 
The Agriculture Bill changes the way in which financial assistance and direct payments are 
made to farmers following departure from the Common Agricultural Policy in England and 
Wales only. It also deals with food and agricultural markets, transparency and fairness in 
the agri-food supply chain, matters relating to farming and the countryside, marketing 
standards, organic products and carcass classification and the WTO Agreement on 
Agriculture. 29 of the Bill's 54 clauses apply to England and Wales only. In some of these 
clauses, regulation making powers are provided to the Secretary of State which enable the 
modification of Retained EU Law. Some regulation making powers are provided to Scottish 
Ministers, for example in relation to fertilisers or organic products. 
 
Clause 40 provides that the Secretary of State may make regulations for the purpose of 
securing compliance with the UK’s obligations under the WTO Agreement on Agriculture. 
There are conflicting views on whether clause 40 concerns matters which are reserved or 
devolved. International relations, including the regulation of international trade, is reserved 
under the Scotland Act 1998, Schedule 5, paragraph 7(1), however, the observation and 
implementation of international obligations is not reserved. 
 
Furthermore Clause 47(3)  provides that 'any power to make regulations under this Act 
includes power- 
 
(a) to modify retained direct EU legislation; 
(b) to make provision binding the Crown; 
(c) to make different provision for different purposes; 
(d) to make supplementary, incidental, consequential, transitional, transitory or saving 
provision.' 
 
Fisheries Bill 
 
The Fisheries bill deals with Fisheries Statements, objectives and management plans, 
access to British fisheries and regulation of foreign fishing boats, licensing of fishing boats, 
access and licensing, fishing opportunities, discard prevention charging schemes, grants 
and charges, and other relevant powers. The whole Bill except for Schedule 8 parts 2 and 
3 applies to Scotland. 
 
There are no regulation making powers which apply specifically to retained EU law 
however there are changes in the bill relating to Retained EU Legislation, in particular, 
clause 26 (distribution 



 

of fishing opportunities) and the changes set out in Schedule 10. The Secretary of State, 
Scottish Ministers and Ministers in the other devolved administrations can exercise powers 
to amend UK law (including retained EU law) relating to fisheries and aquaculture (clause 
38) and aquatic animal health (clause 40). These powers are exercisable by the Secretary 
of State and the Devolved Administrations. Clause 41(3) provides that “Regulations under 
section 38 or 40 may not include provision which— 
 
(a) would be within the legislative competence of the Scottish Parliament if it were included 

in an Act of that Parliament.”  

Clause 42 provides that the Secretary of State may introduce UK-wide measures with the 
consent of the Scottish Ministers (and similarly for other devolved administrations).  
 
Immigration and Social Security Coordination (EU Withdrawal) Bill 
 
This Bill deals with reserved matters in connection with the end of free movement. The 
Scottish Parliament did not consent to the bill and amendments were made to remove 
involvement of Scottish Ministers from the Social Security provisions in the bill. 
 
Trade Bill 
 
The Trade bill (TB) will enable ministers to implement the Agreement on Government 
Procurement (GPA). The UK is to accede to this agreement after the transition period. The 
UK was covered through EU membership. The bill creates powers to implement the GPA 
in domestic law.  
 
The TB will also create powers for Ministers to implement trade agreements the UK makes 
with countries that had a trade agreement with the EU on exit day. The TB will establish a 
Trade Remedies Authority to deliver a new trade remedies policy. The TB also enables 
HMRC to collect information on the number of exporters in the UK and to share 
information with private and public sector bodies to fulfil public functions relating to trade. 
 
Environment Bill 
 
This Bill puts the targets in the UK Government's 25-year plan into law and sets up a new 
Office for Environmental Protection with oversight and enforcement powers. There are 
regulation making powers which apply to retained EU law in connection with electronic 
waste tracking (clause 56), trans-frontier shipments of waste shipments of  waste (clause 
59) and consequential provisions (clause 126). 
 
The Bill confers powers on the Secretary of State to make subordinate legislation for 
Scotland in devolved areas of environmental law such as producer responsibility 
obligations (clauses 47 and 48), resource efficiency (clauses 49 and 50), water quality 
(clause 81), and REACH (clause 125; although we note that REACH provisions also give 
regulation-making powers to Scottish Ministers). Under these provisions, the Secretary of 
State may only make regulations applying to Scotland with the consent of the Scottish 
Ministers.  
 



 

 
Private International Law (Implementation of Agreements) Bill 
 
This Bill, to which the Scottish Parliament consented empowers UK Ministers to make 
regulations to implement into domestic law three Hague Conventions dealing with Private 
International Law matters. 
 
Dispute Resolution 
 
On the point of dispute resolution there are already dispute resolution provisions in the 
Memorandum of Understanding between the UK Government and Devolved 
Administrations and the respective Concordats. Perhaps however there should be a 
mechanism to avoid disputes in the first place? For example where consideration is being 
given to the exercise of a power in devolved areas by either UK or Scottish Ministers, 
should there not be protocols in place for consideration to be given in JMC , or in some 
other inter-government context, to address which government should most appropriately 
exercise that power in the particular context?  The idea would be to seek consensus in 
advance and to avoid dispute after the fact. 
 
I hope this is helpful. 
 
Yours sincerely, 
 

 
Michael P Clancy OBE, 
Director Law Reform, 
The Law Society of Scotland 
 


