
1 
 

Culture, Tourism, Europe and External Affairs Committee 
 

26th Meeting 2020 (Session 5), Thursday 5 November 2020 
 

Negotiation of the Future Relationship between the European Union and the 
UK Government 

 
Briefing on the Current Position of the Future Relationship Negotiations from 

Dr Fabian Zuleeg, Committee Adviser on EU Constitutional Law 
 
Brexit - State of Play and long-term scenarios from an EU perspective 
 

1. It is important to emphasise that Brexit has already taken place and that the 
transition period will terminate at the end of 2020, regardless of whether there 
is a UK-EU trade deal or not. This implies that under any scenario there will be 
significant change to the trading relationship between the EU and the UK: “the 
United Kingdom’s withdrawal from the EU acquis, the internal market and the 
Customs Union, at the end of the transition period will inevitably create barriers 
to trade and cross-border exchanges that do not exist today. There will be broad 
and far-reaching consequences for public administrations, businesses and 
citizens as of 1 January 2021, regardless of the outcome of negotiations. These 
changes are unavoidable and stakeholders must make sure they are ready for 
them. ”1 
 

2. Even if there is no EU-UK trade deal, the provisions of the legally binding 
Withdrawal Agreement will apply with respect to Northern Ireland, the rights of 
EU citizens and the UK’s financial obligations. 
 

3. Both sides in the negotiation are keen not to be seen to be the one being 
obstructive or not committed to a final deal. This implies that the mere fact that 
the negotiations are going on and / or that there are positive signals from one 
side or the other is in itself no indication of the state of the negotiations. 
 

4. It is also important to distinguish between technical and political negotiations. 
While at the technical level, a lot of progress has already been made and 
continues to be made, this does not necessarily imply that we are closer to a 
deal. Especially when it comes to the trickiest issues (fisheries, governance, 
level playing field and the UK Internal Market Bill), in the end, the decision of 
what compromises are acceptable will have to be taken at the highest political 
level. 
 

State of the negotiations 
 

5. At the European Council on 15/16 October the European Council reiterated that 
the European Council negotiation guidelines continue to apply, highlighting in 
particular the level playing field, governance and fisheries. The European 
Council invited “the Unionʼs chief negotiator to continue negotiations in the 

                                            
1 https://ec.europa.eu/info/european-union-and-united-kingdom-forging-new-partnership/future-
partnership/getting-ready-end-transition-period_en  
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coming weeks, and calls on the UK to make the necessary moves to make an 
agreement possible. As regards the Internal Market Bill tabled by the UK 
government, the European Council recalls that the Withdrawal Agreement and 
its Protocols must be fully and timely implemented.”2 
 

6. In part as a response, and in line with previous statements, Boris Johnson 
declared the negotiations as effectively over, noting that the UK should prepare 
for trading arrangements with the EU “more like Australia’s”3, a country which 
currently has no preferential trade deal with the EU. The UK Government stated 
that negotiations would only resume if the EU changed its approach. 
 

7. While the EU reiterated its willingness to continue to negotiate, the UK 
effectively cancelled the beginning of the next round of negotiations. This 
impasse was only resolved after Michel Barnier made a statement in front of 
the European Parliament in which he stated that the EU "will seek the 
necessary compromises on both sides in order to reach an agreement and we 
will do so right up until the last day until it's possible to do so. Our doors will 
remain open until the very end."4 The statement was interpreted as a change 
in EU approach by the UK Government and, as a consequence, negotiations 
have resumed. 
 

8. There is very little time left to reach an agreement and have it ratified by the 
end of the year. In particular, time for ratification by the EP is very tight now. 
There is a general understanding that the middle of November is the final 
moment by which an agreement has to be reached. 
 

9. While the restart of negotiations, and conciliatory messages from both sides, 
has engendered a certain amount of optimism in the media and with 
commentators regarding the possibility of reaching a deal, there still needs to 
be a political resolution of the three areas of major disagreement: 

a. Fisheries 
b. Governance 
c. Level Playing Field 

 
10. Contrary to some of the reporting in the UK, the EU has not withdrawn its core 

demands in these areas. Despite the impression given by some politicians, the 
EU has not committed to (nor will it) giving the EU the UK-termed Canada deal 
(which in any case differs from the provisions in CETA in many crucial aspects). 
 

11. On these issues, there are divergent interests within the EU; for example, 
countries with fishing fleets dependent on access to UK waters such as France 
will put a greater emphasis on a settlement on fishing, while countries with a 
strong manufacturing export industry tend to emphasise LPF conditions. 

                                            
2 https://www.consilium.europa.eu/en/press/press-releases/2020/10/16/european-council-conclusions-15-16-
october-2020/  
3 https://www.bbc.com/news/uk-politics-54566897  
4 https://www.politico.eu/article/brexit-agreement-within-reach-says-barnier/amp/  
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However, diverging interests does not translate into internal divisions. From the 
beginning of the Brexit process, the EU has negotiated in a unified way, and 
there is no reason why this will be weakening in the last phase of the 
negotiations. 
 

12. The EP has also been integrated in the negotiations and has been supportive 
of the overall direction, if anything further emphasising the need for a robust 
defence of EU principles, for example, after the last EU Summit, “Most political 
group speakers welcomed the firm position taken by the EU27 and by Michael 
Barnier to achieve a level playing field and to avoid social and environmental 
dumping in the future relationship with the UK.”5 
 

13. In addition to specific/sectoral interests, from an EU perspective, the UK 
Internal Market Bill has to be taken off the table before any deal can be 
considered, as it puts into question the commitment of the UK Government to 
implement the Withdrawal Agreement, and, by extension, its commitment to 
implement any future agreement. 
 

14. From an EU perspective, it is thus far from certain whether a deal can be 
reached. A deal remains possible but not any price. The conclusions of the EU 
Summit still stand, that a deal will only be feasible if in line with the European 
Council’s red lines. This implies that the UK will have to make the necessary 
moves in the coming two weeks to enable an agreement. 
 

15. Michel Barnier and the negotiation team neither have the authority nor the 
inclination to go against the guidance from the member states. While there is 
some scope to compromise on the details, there will be no compromise on the 
principles that underpin Michel Barnier’s negotiation mandate. However, the 
Commission, and in particular the negotiation team, will have a strong interest 
in reaching a deal, and can help to formulate compromises for the member 
states. 
 

16. Any deal that is reached will also be tested within the EU member states’ 
domestic policy debates, for example with regard to the fishing communities in 
Northern France, and will have to be acceptable to the EP. Overall, this implies 
that the risk of no deal by accident or design remains rather high. From an EU 
perspective, the ball is very much in the UK’s court. 
 

A thin and precarious deal 
 
17. Even if a deal is possible, it will not be fulfilling the ambitions that were laid out 

in the Political Declaration, which, by now, the UK Government has completely 
distanced itself from. Rather, it is a minimal deal, essentially focused on 0% 
tariffs and zero quotas, but with little regulatory cooperation. Services and 
heavily regulated sectors (e.g. chemistry or pharmaceuticals) will find trading 

                                            
5 https://www.europarl.europa.eu/news/en/press-room/20201016IPR89557/meps-on-eu-uk-negotiations-covid-
19-climate-goals-and-a-decent-budget  
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under these circumstances much more challenging if not impossible. Even for 
manufacturing, it implies border checks, which will add to the time and cost of 
cross-border trading. It is highly likely that even with a deal there will be a 
degree of logistical chaos and that supply chains will be disrupted.  
 

18. Inevitably, this will have a negative implication for GDP and employment in the 
UK and in the EU. While evidence is strong to suggest that this will 
disproportionately impact on the UK, the effect in some parts of the EU is far 
from negligible.6 But on the EU side there will be winners and losers, as 
investment and trade will be redirected. 
 

19. Any deal will also be precarious as a consequence of the loss of trust created 
by the UK Internal Market bill. The EU will now look for a governance 
arrangement that can, in effect, suspend the economic relationship if and when 
the UK breaks any obligations either in the Withdrawal Agreement or in the deal 
that is now being negotiated. As a consequence, long term physical 
investments aimed at serving the EU market or depending on cross-border 
supply chains will be subject to considerable risk. 
 

20. However, a deal is far preferable to no deal. The negative economic impact 
associated with a thin deal, while still considerable, is significantly lower than 
the costs associated with no deal. Having a deal will also enable a gradual 
phasing in of some of the changes, rather than an abrupt structural break at the 
end of the year. It provides a structure for the EU-UK relationship, including 
mechanisms for dispute settlement and might enable the UK’s participation in 
some EU programmes. It also provides a basis on which further cooperation 
could be built, whether in the economic relations or in other areas of common 
interest, for example on justice and home affairs. 
 

No deal 
 
21. In contrast, no deal is not only economically more detrimental than any deal but 

will also make cooperation more difficult. While there could be potential 
agreements on specific issues, as well as unilateral actions on both sides to 
mitigate some of the worst impacts, this in no way replaces the framework 
provided by a deal. In addition, any preferential treatment in trade would have 
implications for those countries the UK and EU have trade deals with, as the 
Most Favoured Nation status implies that any special provision would also be 
available to other third countries. No deal would also not provide structures to 
handle disputes, so it is likely that there will be increasing divergence over time, 
as well as providing the potential for a deterioration in the EU-UK relationship. 
 

22. No deal carries a greater potential of conflict than a deal, not least since it is 
likely that both sides will accuse each other of being responsible for the 
breakdown in the negotiations. In addition, as the UK Government already 

                                            
6 https://www.ecb.europa.eu/pub/research/occasional-papers/html/index.en.html  
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indicated by the UK Internal Market Bill, there might be a reneging of the UK of 
the commitments made in the Withdrawal Agreement. If that is the case, from 
an EU perspective it would stop any possibility of finding negotiated solutions 
for the challenges arising. 
 

Long term challenges 
 
23. For the EU, having a reliable partner in the UK is of long term interest, especially 

given global superpower rivalries, a weakening of the global multilateral system 
and common global challenges such as pandemics and climate change. This 
is highlighted in the coming year by the UK holding the G7 presidency in 2021 
as well as hosting COP26 in Glasgow. Potentially, the UK and the EU have 
shared interests, for example when it comes to access to capital markets or the 
development of new technologies. 
 

24. In contrast, a conflictual relationship would not only create problems in the 
cooperation between the EU and the UK, it would also have global implications, 
for example with respect to achieving common objectives at the global level, 
such as climate change or multilateralism in trade. 
 

25. The detailed long term strategic implications of what comes after the transition 
period are beyond the scope of this short paper, but for an overview please see 
Fabian Zuleeg, ‘The Worst is Yet to Come’, Berlin Policy Journal, 
November/December 2019.7 
 

26. In summary, it is in the EU’s interest to reach a deal with the UK, not only in 
economic terms but also to facilitate long term cooperation. However, the EU is 
not willing to compromise its principles so the UK Government will now have to 
decide whether it wants to agree to a feasible deal on the table or whether it is 
willing to incur the additional damage and the long term disruption in the EU-
UK relationship that would be created by no deal. 

 
 

Dr Fabian Zuleeg 
Committee Adviser on EU Constitutional Law 

30 October 2020 
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