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Introduction 
 
I very much welcome the opportunity to respond to the consultation on the Gender 
Representation on Public Boards (Scotland) Bill. I am currently a Lecturer in Law at the 
University of Bristol. My research interests include the representation and participation of 
women in paid employment, including the ‘boardroom diversity’ debate on which I have 
published. I am a dual-qualified solicitor and before working in academia, I practised in Scotland 
and England including a period with the former Equal Opportunities Commission.  
 
Response to questions 
 
Impact, if any, on people applying for an appointment as a non-executive member of a 
public board 
 
The proposed gender representation objective, if supported by appropriate sanctions (see 
below), is likely to have a positive impact on the number of women applying for appointment. If 
the aim of the Bill is to ensure the broadest representation of women in Scotland in order to 
secure a wide diversity of viewpoints, it is important to bear in mind the following: 
 

1. The Bill is currently limited to women. While there are experiences and characteristics 
that many women share, there is equally a diversity of experiences amongst women. 
Differences of socio-economic status, race, religion, age, sexual orientation, and 
disability (amongst other things) can lead to markedly different experiences of the world. 
The Parker Review has, for example, highlighted how little corporate boards reflect the 
ethnic diversity of the UK population.1  
 

2. Related to the above comment, it would be helpful for public bodies to be provided with 
guidance on how best to ensure the diversity of viewpoints on public boards, particularly 
if, as currently drafted, section 4 requires assessments to be made on which candidates 
are ‘best’ or ‘equally qualified’. As I explain below, this wording allows an element of 
subjectivity to be included in the appointments process. Without further guidance or 
definition, the risk is that selection panels will look for candidates who ‘fit the mould’ of 
what a non-executive should be or who are limited to those with current or significant 
public board experience. Although undertaken in the corporate context of FTSE350 
board appointments, an inquiry by the UK’s Equality and Human Rights Commission into 
fairness, transparency and diversity in board appointments found that some role 
descriptions required candidates to have previous boardroom experience ‘which risks 
ruling out suitable candidates from other sectors and could discriminate against 
candidates from groups that are under-represented on company boards’.2 Moreover, 
some roles required ‘chemistry’ or ‘fit’ with other board members. As these were 
undefined, this allowed an element of subjectivity to be brought into the recruitment 
process.3 
 

3. The Norwegian experience of having 40% of board appointments comprising women 
provides a cautionary example of an unfortunate side-effect of taking a somewhat narrow 
approach to the issue of the suitability of candidates for board appointment. Norway’s 
requirement (introduced in 2006) that public company boards should comprise 40% 
women led to the emergence of an exclusive group of women in whom significant power 
was vested – ‘the Golden Skirts’ – who went on to hold multiple board appointments. To 
ensure that this experience is not replicated in Scotland, consideration might be given to 
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capping the number of directorships held by any one woman (or man). Seierstad and 
Opsahl also suggest creating ‘affirmative action policies that increase equality across a 
range of parameters’.4 

 
Impact, if any, for those public authorities responsible for encouraging and recruiting 
women to public boards as non-executive members 
 
In the corporate world, where the ‘boardroom diversity’ debate has been most prevalent to date, 
women are thought to bring a competitive advantage to organisations.5 These benefits are 
thought to include a wider talent pool, better governance, and a board that is more 
representative of the stakeholders it serves.6 In my own research, I have found that ‘diversity’ is 
valued highly by organisations. While this was occasionally due to the intrinsically positive 
benefits of diversity, it was more usually associated with a further benefit to the organisation 
such as improved customer insight, better understanding of local markets/communities, and 
enhanced critical or creative thinking and decision-making.7 It is likely that similar considerations 
will apply regarding the impact of women’s appointment in greater numbers to public boards.  

That said, it is important to take care when choosing which arguments to stress when 
discussing the impact of women’s appointments. As tempting as it may be to stress the benefits 
to organisations, there are two drawbacks with this approach. The first is that the empirical 
evidence that more women directors improve an organisation’s performance is mixed at best, 
albeit that these studies have focussed on corporate performance.8 The second is that 
focussing on the benefits that women can bring to an organisation risks an instrumental 
treatment of women, which has been accused of being  ‘demeaning’ in nature.9  Instead, I 
would advocate stressing the gender equality and social justice arguments that have been 
evident already in previous discussions of the Bill. 
 
The Bill is, of course, limited to non-executive directors. This reflects the approach to boardroom 
diversity in the corporate sector where greater efforts to increase boardroom diversity have 
been focussed on non-executives. As of June 2016, the percentage of women on FTSE100 
boards was 26 per cent. However, female executive directorships stood at 9.7 per cent and 
non-executive directorships at 31.4 per cent.10  These figures, showing improvement from 
previous years, appear to show that organisations are willing to work towards greater gender 
parity but given that much of the organisational power rests with executive directors, it would be 
good to see further efforts to increase the number of female executives in the future.  
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The Bill requires public boards to report on the operation of the Act, although Scottish 
Ministers can regulate how this should happen; what should any reporting requirements 
cover and why 
 
In order to ensure comprehensive and accurate reporting, it would be helpful to specify certain 
minimum information that should be disclosed and to complement this with appropriate 
sanctions for non-disclosure. It would be helpful to include: 
 

 Breakdown in percentage terms and numbers of female/male board members including 
the split between executive and non-executive directors. 

 Details of the efforts made in the past year to encourage applications from women. 
 
To put this information into a broader context, it would also be helpful: 

 to consider the gender makeup of the organisations generally in terms of employees 

 to consider further diversity information including not just information relating to protected 
characteristics under the Equality Act 2010 but diversity of experiences, qualifications 
etc.   
 

The reason for this is that patterns of bias (unconscious or otherwise) are often not detected 
until comprehensive information is considered in the round.11 If, for example, a picture emerges 
that shows a 50/50 breakdown of male/female employees at lower organisational levels but 
fewer women in senior positions, this would indicate that an organisation might benefit from 
internal initiatives to encourage more women to ‘move through the pipeline’ in order to gain 
board experience. Similarly, a board profile that shows that most members (whether male or 
female) have similar educational backgrounds and work experiences may well be appropriate 
for that organisation but might also be an indicator that unconscious biases about the type of 
person who will ‘fit the mould’ are in play. 
 
Penalties for non-compliance 
 
Looking at the corporate experience of boardroom diversity, a range of approaches to penalties 
is evident. These include potentially dissolving companies (Norway), giving preference in public 
procurement contracts to companies who have met boardroom diversity targets (Spain), and 
‘comply or explain’ (UK). The UK’s approach in the context of listed companies requires those 
companies governed by the Corporate Governance Code to comply with the principle that ‘the 
search for board candidates should be conducted, and appointments made, on merit, against 
objective criteria and with due regard for the benefits of diversity on the board, including 
gender’.12  Companies are required to comply with the principle, or explain any non-compliance. 
All penalties can be said to be effective, in that in each of these jurisdictions greater numbers of 
women directors have been appointed to relevant boards. 
 
Please tell us about any other comments you feel are relevant to the Bill.  
 
Under section 4(2), guidance might be provided to encourage public boards to think carefully 
about what is meant by ‘equally qualified’. Notions of who is ‘best qualified’ or ‘equally qualified’ 
involve an element of subjective assessment. It is likely that candidates will vary in terms of 
qualifications and experiences. This makes it easier to make the case for a preferred candidate 
on subjective considerations. Given the risk of conscious and unconscious biases moulding a 
particular image of the ‘ideal director’, it would be helpful to showcase examples of those who 
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do not necessarily fit preconceived images and/or those with alternative yet valid 
qualifications/experiences.  

Under section 4(4), the wording might be clarified slightly. As currently drafted, the appointment 
of a man can be justified on the basis of a characteristic or situation particular to that candidate. 
The use of the word ‘characteristic’ is potentially confusing given the term ‘protected 
characteristic’ in the Equality Act. It is clear from paragraph 13 of the Explanatory Memorandum 
that it is not intended to be used in the Equality Act sense but rather is meant more generally to 
mean an attribute. It would be helpful to clarify this. 

Under section 5(1), placing the onus on the public body to take such steps as ‘it considers 
appropriate to encourage women to apply’ is arguably too subjective. It potentially allows for 
very little to be done proactively so long as the appointing body considers it appropriate. The 
insertion of ‘reasonably’ before ‘considers’ would add an element of objectivity to the clause. 

If I can be of any further assistance, please do not hesitate to contact me. 

Roseanne Russell 

 


