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20 February 2017  

Dear Secretary of State,  

Historical Sexual Offences (Pardons and Disregards) (Scotland) Bill and former 
members of HM Armed Forces   
 

I am writing to you in relation to the Historical Sexual Offences (Pardons and 

Disregards) (Scotland) Bill1 („the Bill‟). The Bill was introduced into the Scottish 

Parliament on 6 November 2017 by the Cabinet Secretary for Justice in the Scottish 

Government.  

 

The Equalities and Human Rights Committee (EHRiC) of the Scottish Parliament is 

currently considering the general principles of the Bill by taking written and oral 

evidence from various witnesses.  

 

During the course of this evidence taking several questions have arisen in terms of 

how the proposed scheme in Scotland will interact with the existing pardons and 

disregards system in England, Wales and Northern Ireland and what implications this 

may have for former members of HM Armed Forces.  

 

Purpose of the Bill 

 

The purpose of the Bill is to provide an automatic pardon to men convicted of certain 

historical same sex offences which are no longer a criminal offence in Scotland. This 

                                            
1
 Historical Sexual Offences (Pardons and Disregards) (Scotland) Bill: 

http://www.parliament.scot/parliamentarybusiness/Bills/106236.aspx  
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pardon will apply automatically to all men convicted of such offences (living and 

deceased). The Bill will also establish a statutory process to allow such men to apply 

to the Scottish Ministers to have records of relevant criminal offences disregarded.   

 

The policy objective of the Bill is to remove, as far as practicable, any lingering 

shadow of discrimination cast over the lives of men convicted of historical same sex 

offences. The objectives of the Bill have all party support in the Scottish Parliament, 

as demonstrated on 7 November 2017 by the apology offered by the First Minister of 

Scotland to gay and bisexual men convicted of such offences, and the response of 

opposition party leaders to the First Minister‟s apology and the objectives the Bill 

seeks to achieve.2   

 

Interaction with UK legislation 

 

The scheme proposed by the Bill in Scotland differs in several key ways from the 

disregard scheme introduced in the rest of the UK by the Protection of Freedoms Act 

20123 („the 2012 Act), and a pardons scheme introduced by the Policing and Crime 

Act 20174 („the 2017 Act). Further information on the Bill is available on the Scottish 

Parliament website.5 

 

Over the course of our scrutiny of the Bill, several witnesses6,7 have raised issues 

regarding the position of LGBTI former members of HM Armed Forces who were 

disciplined, or discharged under military law and/or regulations in force before 

January 2000.  

 

EHRiC also received a submission from a former member of the military on this 

issue.8 These actions took place under provisions of UK legislation,9 or military 

regulations, which concerned gay and lesbian members in the Armed Forces, and 

which have since been amended or repealed.  

 

EHRiC recognise that legislative and policy decisions relating to HM Armed Forces, 

and to current and former forces personnel, are reserved matters to the UK 

Parliament and Government. However, the boundary between reserved and 

devolved issues is often more nuanced, in terms of the impacts on day to day lives of 

ordinary people.    

 

Given the issues raised with us, we feel it is important to establish where any 

potential conflicts and confusions may arise between the proposed scheme 

                                            
2
 Scottish Parliament, Official Report, 7 November 2017 (Cols 7 – 15): 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11174&i=101857  
3
 Protection of Freedoms Act 2012 (Part 5): http://www.legislation.gov.uk/ukpga/2012/9/contents  

4
 Policing and Crime Act 2017 (Part 9): http://www.legislation.gov.uk/ukpga/2017/3/contents  

5
 SPICe Bill briefing: https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/1/25/Historical-

Sexual-Offences--Pardons-and-Disregards---Scotland--Bill  
6
 EHRiC, Official Report 1 February 2018 (Col 2, Cols 13 – 16): 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11345&mode=pdf  
7
 EHRiC, Official Report 8 February 2018 (Cols 12 – 15): 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11361&mode=pdf  
8
 Submission from Jacqui De La Maziere: 

http://www.parliament.scot/S5_Equal_Opps/Inquiries/Submission_from_De_La_Maziere_-_Jacqui.pdf  
9
 Army Act 1955 (s64 and s66), Air Force Act 1955 (s64 and s66), Navy Discipline Act 1957 (s36 to s39) 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11174&i=101857
http://www.legislation.gov.uk/ukpga/2012/9/contents
http://www.legislation.gov.uk/ukpga/2017/3/contents
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/1/25/Historical-Sexual-Offences--Pardons-and-Disregards---Scotland--Bill
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/1/25/Historical-Sexual-Offences--Pardons-and-Disregards---Scotland--Bill
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11345&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11361&mode=pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/Submission_from_De_La_Maziere_-_Jacqui.pdf
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established by the Bill, and the pardons and disregards system currently operating in 

the rest of the UK, under the 2012 Act and 2017 Act.  

 

Reforms in military law and regulations  

 

In January 2000, in the wake of the 1999 European Court of Human Rights rulings in 

the cases of Smith and Grady v UK 10 and Lustig-Prean and Beckett vs UK,11 military 

law and regulations relating to LGBTI personnel serving openly in the HM Armed 

Forces were amended.  

 

Nevertheless, the lingering discriminatory effects on the lives of former LGBTI 

members of the Armed Forces continue in various ways. This fact was recognised by 

the UK Parliament as late as 2016 when the Criminal Justice and Public Order Act 

1994 was amended to remove the provisions referring to "homosexual act" as 

constituting grounds for discharging a member of HM Armed Forces.12  

 

As in the civilian world, it is of course possible that LGBTI members of the Armed 

Forces were disciplined, or discharged, for historical offences or behaviour which 

would, if committed today, still constitute an offence under military law or regulations.  

 

However before January 2000, many LGBTI forces personnel were subject to 

discipline or discharge from the military for acts or behaviour which would not 

constitute an offence today. Many were discharged for simply being identified as 

LGBTI. Indeed, unlike historical criminal laws targeting LGBTI people in civilian life, 

which only criminalised sexual activity between men, military law impacted the lives 

of both men and women equally.  

 

Points of clarity  

 

It would be helpful therefore, if the Ministry of Defence could clarify the following 

issues in relation to former personnel of HM Armed Forces who were disciplined or 

discharged under these circumstances (“relevant LGBTI former personnel”)- 

 

 How does the current law on pardons and disregard established by the 2012 

Act and 2017 Act in the rest of the UK pertain to relevant LGBTI former 

personnel who were discharged from HM Armed Forces?   

 

 Some relevant LGBTI former personnel were disciplined or discharged for 

simply being identified as being LGBTI (as opposed to being disciplined or 

discharged for committing a specific act). Does the pardon and disregards 

scheme established by the 2012 Act and 2017 Act allow such personnel to 

apply for a pardon from any relevant convictions under military law?    

 

                                            
10

 ECtHR Smith and Grady vs UK (1999): https://hudoc.echr.coe.int/eng#{"fulltext":["\"CASE OF SMITH AND 
GRADY v. THE UNITED 
KINGDOM\""],"documentcollectionid2":["GRANDCHAMBER","CHAMBER"],"itemid":["001-58408"]}    
11

 ECtHR Lustig-Prean and Beckett vs UK (1999): https://hudoc.echr.coe.int/eng#{"itemid":["001-58407"]}  
12

 Armed Forces Act 2016, s14 (amendments to s146(4) & s147(3) of the Criminal Justice and Public Order Act 
1994): http://www.legislation.gov.uk/ukpga/2016/21/section/14  

https://hudoc.echr.coe.int/eng#{"fulltext":["/
https://hudoc.echr.coe.int/eng#{"fulltext":["/
https://hudoc.echr.coe.int/eng#{"fulltext":["/
https://hudoc.echr.coe.int/eng#{"itemid":["001-58407"]}
http://www.legislation.gov.uk/ukpga/2016/21/section/14
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 Does the pardon and disregards scheme established by the 2012 Act and 

2017 Act allow relevant LGBTI former personnel to apply for a disregard of 

relevant military criminal records relating to them?  

 

 Do the provisions of the pardon and disregards scheme established by the 

2012 Act and 2017 Act (or other UK legislation) cover women who were 

disciplined or discharged from the Armed Forces in these circumstances?   

 

 Former members of HM Armed Forces are required to disclose information 

about their service, and the circumstances under which they left the military, in 

a variety of ways in civilian life (e.g. applying for jobs or positions which may 

require enhanced background checks to work with protected or vulnerable 

groups etc.). Can relevant LGBTI former personnel apply for a change in the 

status of their discharge records so as to remove any lasting discriminatory 

impact on their lives?  

 

Finally, as our scrutiny of the Bill has shown, language, tone and symbolism matter 

in terms of our duty of care to those convicted, or affected by historical laws and 

regulations which we recognise today were discriminatory, or grounded in prejudice.  

 

We note that the language used in relevant UK military legislation from the 1950s 

such as “conduct unbecoming”, “scandalous conduct” or “disgraceful conduct of a 

cruel, indecent or unnatural kind”, was very stigmatising. Indeed as recently as 2006 

the UK Parliament was still legislating for provisions in criminal law which referenced 

“homosexual acts”.13  

 

Apart from the wounding emotional and psychological impact such language can 

have on former LGBTI members of HM Armed Forces, such terms may also have a 

practical impact if records or information associated with their discharge from military 

service directly reference such terms, or, references the relevant legislative 

provisions or regulations.  

 

Can the Ministry of Defence clarify what language is used, or disclosed, today if a 

branch of the military is required to provide information to a third party on the military 

service/discharge status of relevant LGBTI former personnel disciplined or 

discharged before January 2000?  

 

We recognise that some of these issues may have policy implications for other UK 

Government departments, such as the Home Office, as well as for the level of 

coordination between the Scottish Government and UK Government. I am, therefore, 

copying this correspondence to the Home Office, Scotland Office and the Scottish 

Government, for their information.  

 

The Committee greatly appreciates any assistance you can provide in clarifying the 

issues raised with us in relation to this Bill. We expect to report to the Scottish 

                                            
13

 Written evidence to the UK Parliament Select Committee on the Armed Forces Bill 2015 referencing the 
provisions of Schedule 16 of the Armed Forces Act 2006: 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/armed-forces-bill-
committee/armed-forces-bill-201516/written/23865.pdf  

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/armed-forces-bill-committee/armed-forces-bill-201516/written/23865.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/armed-forces-bill-committee/armed-forces-bill-201516/written/23865.pdf
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Parliament on the general principles of the Bill by late March 2018. Therefore, it 

would be extremely helpful to receive a response to these questions by Friday 16 

March 2018. 

 

If your Department has any questions, please contact the Clerks of the Committee 

on 0131 348 5223, or by email at equalities.humanrights@parliament.scot.      

      

Yours sincerely,  

  

  
 

Christina McKelvie 

Convener 

Equalities and Human Rights Committee 

 

 
CC:  Michael Matheson MSP, Cabinet Secretary for Justice, Scottish Government  

 

  Rt. Hon. David Mundell MP, Secretary of State for Scotland, Scotland Office 

    

   Rt. Hon Tobias Ellwood MP, Parliamentary Under Secretary of State and Minister for Defence 

  People  and Veterans, Ministry of Defence   

 

   Victoria Atkins MP, Parliamentary Under Secretary of State for Crime, Safeguarding and  

  Vulnerability and Minister for Women, Home Office 

 

     

 
 

 

 

  

      

 

 

 

mailto:equalities.humanrights@parliament.scot

