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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM  Dr Claire McDiarmid, University of Strathclyde Law 

School 

My response relates only to the first question: 

 The UN Committee on the Rights of the Child recommends that the age of criminal responsibility is a minimum of 
12 years old, which the Bill adheres to. What are your views on the appropriate age of criminal responsibility in 
Scotland? 

 

The proposed rise in the age of criminal responsibility is extremely welcome and, 

indeed, has been argued for by academics over many years (for example Sutherland 

(2002); McDiarmid (2001)).  The Scottish Government should raise the age to 12 as 

soon as possible. 

Advantages of 12 

There are good reasons for selecting 12.  First, it creates some symmetry with the 

civil law which, for certain purposes, recognises 12 as an age of (some) capacity.  

Children of 12 can, for example: 

 Consent to their own adoption (Adoption and Children (Scotland) Act 2007, s 

32(1)) 

 Be presumed to be able to form a view on major decisions (Children 

(Scotland) Act 1995, s 6(1) 

 Make a will (Age of Legal Capacity (Scotland) Act 1991, s 2(2) 

 Instruct a solicitor in connection with a civil matter (Age of Legal Capacity 

(Scotland) Act 1991, s 4A) 

Second, in purely practical terms, children will generally be aged around 12 when 

they make the transition from primary to secondary education in Scotland 

Third, it meets the basic international legal obligation under the UN Convention on 

the Rights of the Child (“UNCRC”) Art 40(3)(a) to promote “the establishment of a 

minimum age below which children shall be presumed not to have the capacity to 

infringe the penal law”. This is expanded upon in the UN Committee on the Rights of 

the Child’s General Comment 10 (2007) which declares “States parties are 

encouraged to increase their lower MACR to the age of 12 years”.  I would note in 

passing that the UNCRC was passed in 1989 and that this Comment came out in 

2007 with the Committee also criticising the Scottish age (8) as being too low in its 

periodic reports (UN Committee on the Rights of the Child (2008 and 2016: paras 

77(a) and 78(a)). Action to raise the age is therefore due. 
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Issues with 12 

There are, however, two caveats in relation to 12.  The first is that 12 may not be 

high enough.  The other is that, as indeed, would be the case with any age, it may be 

too absolute and arbitrary and does not allow for the fact that the child’s 

development (physically, mentally, emotionally, morally etc) is a highly individual 

matter and not all children will reach maturity at the same time. 

 

Is 12 High Enough? 

There are reasons to suggest that the age of criminal responsibility should be higher 

than 12, particularly drawing on the emerging neuroscientific evidence which has 

developed from enhancements in functional magnetic resonance imaging (fMRI), 

and looking again to the UK’s international obligations.  

Advancements in neuro-imaging indicate that the part of the brain dealing with 

instinct and emotion (the amygdala) tends to be more developed in adolescents than 

that which controls rational and considered decision-making (the pre-frontal cortex).  

Accordingly, young people (even into the early 20s) are likely to have difficulties, at 

least intermittently, in exercising rational control over reckless impulses (see 

Delmage (2013); Midson (2012); McDiarmid (2016)).  Alongside this, developmental 

psychology has presented arguments over a long period that children’s intellectual 

development is not complete until well into adolescence with the work of Jean Piaget 

suggesting that this occurs around the age of 15 (see Cunningham, 2006).  It is 

important that consideration is given to ensuring that those who are deemed to have 

criminal responsibility by virtue of chronological age, will, in the main, actually have 

the necessary development, skills and understanding to exercise it. 

In terms of international obligations, General Comment 10 (mentioned above) adds 

to the end of its statement that 12 should be the absolute minimum age, that States 

should also “continue to increase it to a higher age level” (UN Committee on the 

Rights of the Child (2007), para 32).  The Beijing Rules (1985) (the United Nations 

Standard Minimum Rules for the Administration of Juvenile Justice) require that 

“In those legal systems recognizing the concept of the age of criminal 

responsibility for juveniles, the beginning of that age shall not be 

fixed at too low an age level, bearing in mind the facts of emotional, 

mental and intellectual maturity” (rule 4.1). 

The Commentary on this rule indicates that 
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“In general, there is a close relationship between the notion of 

responsibility for delinquent or criminal behaviour and other social 

rights and responsibilities (such as marital status, civil majority, etc.)”. 

Even with a rise in the age to 12, this close relationship will not exist.  Just as 

examples, Scots law 

 allows marriage at 16 (Marriage (Scotland) Act 1977, s 1(1)); 

 confers majority at 18 (Age of Majority (Scotland) Act 1969, s 1(1)); 

 allows jury membership at 18 (Law Reform (Miscellaneous Provisions) 

(Scotland) Act 1980, s 1(1)(b)); 

 sets the age of consent in sexual matters at 16 (Sexual Offences (Scotland) 

Act 2009, s 37); 

 allows joining the army at 16 (Armed Forces (Enlistment) Regulations 

2009/2057, reg 4); and 

 confers the right to vote at 18 for UK elections (Representation of the People 

Act 1983, s 1(1)(c)) but at 16 for those which relate solely to Scotland 

(Representation of the People Act 1983, s 2(1)(d) and (1A)). 

All of these are considerably older than 12.  The issue is about imposing criminal 

liability (which can have far-reaching and negative consequences and requires the 

young person to take on the responsibility not to break the law) in advance of these 

rights, which, by contrast, in some respects empower young people and enhance 

their general capacity as responsible citizens.  The two – rights and responsibilities - 

should go hand-in-hand. 

 

Recognising Individual Maturity 

Maturity is a nebulous, sometimes culturally contingent, concept (see Todres (2011-

2012)).  With regard to the maturity necessary to be held criminally responsible, it is 

notable, as a parallel, that some of the civil rights and powers mentioned above are 

tempered by a recognition that children develop at different rates so that not all 12-

year olds will have the necessary understanding and discernment to exercise them.  

So, for example, the obligation to obtain the child’s consent to adoption does not 

apply where “the court is satisfied that the child is incapable of consenting to the 

order” (Adoption and Children (Scotland) Act 2007, s 32(2)).  The capacity to 

consent to medical, dental or surgical treatment which can be made available to 

anyone under 16 is only ascribed “where, in the opinion of a qualified medical 

practitioner attending him, he [sic] is capable of understanding the nature and 

possible consequences of the procedure or treatment” ((Age of Legal Capacity 

(Scotland) Act 1991, s 4).  This raises a question as to whether it is appropriate to 

confer criminal responsibility in an all-or-nothing fashion at age 12. 

One possible way of dealing with this might be to make provision for a defence for 

young people aged over 12 but under a specified higher age (which could be 16, 18 
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or 25 depending on the criteria applied) to have a defence which they could plead to 

a criminal charge where they do lack criminal capacity.  The possibility of a defence 

of developmental immaturity has been considered by the (English) Law Commission 

(2006 and 2013) and discussed in the academic literature (see Delmage (2013), 

Elliott (2011), McDiarmid (2016)).  This has the advantage of allowing the certainty of 

an age of criminal responsibility alongside the provision of a safety net for those 

older young people who need, and merit, it. 
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