
 

 
 

 

 

13 December 2016 

 

Keith Brown MSP 
Cabinet Secretary for Economy, Jobs and Fair Work  
The Scottish Government 
St Andrews House 
Regent Road 
EDINBURGH 
EH1 3DG 
 

 

Dear Cabinet Secretary,  

I was encouraged by some of your comments to the Education & Skills Committee on 7 
December. I particularly welcomed your recognition of the ‘value of arms’ length bodies 
advising Ministers on further and higher education matters’, the consistent messages from 
the Deputy First Minister and yourself about the Scottish Government’s commitments to 
university autonomy and academic freedom, and the clarity of your assurance that 
Universities Scotland would be ‘intrinsically involved’ in deciding the nature of governance 
structures for any change to the Scottish Funding Council. 

I thought it would be useful to you, and to the Committee, if I set out some of our thoughts 
about the way forward. 

Universities Scotland has expressed its support for a better alignment of the various actors 
in promoting productivity and innovation. While we do not see a compelling case for the 
abolition of the existing statutory bodies, we have been clear that we wish to engage 
constructively in phase 2 of the Review so that whatever structure is ultimately developed 
supports universities to make our full contribution to Scotland's economic, social and 
cultural wellbeing.   

Some design principles are important to Universities Scotland as phase 2 addresses future 
structures in the light of the phase 1 report. These include: 

 The need for a statutory non-Ministerial body with responsibility for regulatory 
and funding issues affecting higher education and for the detailed development 
of policy on how higher education funding can promote Scotland’s economic, 
social and cultural wellbeing; 
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 The statutory higher education body to have its own legal personality distinct 
from the Scottish Ministers and distinct from any statutory body established 
with an ‘enterprise and skills’ remit; 

 The  statutory higher education body to be responsible for upholding the 
autonomy and academic freedom of higher education institutions, as well as for 
ensuring that  public investment in higher education promotes Scotland’s 
social, economic and cultural wellbeing; 

 This body to have a non-executive board that has sufficient expertise to carry 
out its functions, including expertise drawn from within higher education as 
well as from wider interests including business; 

 The statutory higher education body will have some functions that sit within an 
‘enterprise and skills’ remit e.g. in relation to the interface between business 
and universities, and the promotion of ‘near-market’ research; but its functions 
will be much wider than that and will include the overall promotion of learning 
and research, the promotion of wide access to higher education, and oversight 
of the governance and financial management of higher education institutions.  
The integration between ‘enterprise and skills’-related activities of higher 
education institutions and their wider functions means that the statutory higher 
education body needs to have oversight across all these functions. 

 The ability of the statutory higher education body to advise the proposed 
‘super-board’ on matters relating to enterprise and skills; and membership 
from the statutory higher education body on the ‘super-board’. 

 The ability of the ‘super-board’ to influence the statutory higher education body 
on matters relating to enterprise and skills as part of its remit to ‘bring greater 
integration and focus to the delivery of our enterprise and skills support to 
businesses and users of the skills system’. 

 The capacity for the statutory higher education body to make decisions at its 
own initiative on matters within its remit, subject to a Ministerial letter of 
guidance – recognising that for matters relevant to enterprise and skills the 
statutory higher education body will be one of the actors promoting alignment 
of activities through the proposed ‘super-board’. 

 While the ‘super-board’ should be able co-ordinate the better collective use of 
resources for enterprise & skills purposes, the core funding of universities’ 
teaching and research must  be decided by Parliament and allocated by the 
statutory higher education body. 
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Notes on SFC functions relating to Enterprise & Skills Review 

Table 1: SFC statutory powers that need to be exercised independently of Ministers 

Statutory 
source 

Brief description Relevant to 
‘Enterprise & 
Skills’?  

Why keep separate 
from Ministers? 

Remarks 

Further 
and Higher 
Education 
(Scotland) 
Act 2005 

     

Section 
3(a) 

Duty on SFC to exercise its 
functions for the purposes 
of securing coherent 
provision of a high quality 
of fundable higher 
education. 

Much wider 
– education 
in general, 
not just 
education 
for 
enterprise & 
skills.  

Risks to autonomy, 
academic freedom 
and ONS 
classification if 
Ministers are 
responsible for 
‘coherent 
provision’.   

 

Section 
3(b) 

Duty on SFC to exercise its 
functions for the purposes 
of securing the 
undertaking of research. 

Relates to 
research in 
general, not 
just research 
for 
‘Enterprise & 
skills’. 

Haldane Principle  

Section 
5(7) 

Duty on Ministers to 
consult the SFC before 
making an order changing 
the definition of fundable 
higher education. 

Wider than 
‘enterprise & 
skills’. 

Safeguards 
fundable bodies 
from arbitrary 
action by Ministers 
if a non-Ministerial 
authority has to be 
consulted. 

Ministers would 
be consulting 
themselves if SFC 
or its successor 
didn’t have a 
separate 
statutory 
identity. 

Section 7 Ministers can only change 
the list of fundable bodies 
if this is proposed or 
approved by the SFC. 
Criteria are established for 
the SFC’s consideration of 
whether to propose or 
approve or a change to 
the list of fundable bodies. 

Wider than 
‘enterprise 
and skills’. 

Ensures that there 
is an objective non-
political view taken 
of what bodies 
should be 
fundable. 

As above – and 
NB the risk of 
this function 
being 
undertaken by an 
individual (the 
Chief Exec of 
SFC) if the board 
is abolished. And 
if that individual 
is employed or 
controlled by 
Scottish 
Ministers there is 
no effective 
separation at all. 

Section 13 Power for Ministers to Wider than Without an SFC,  



2 
 

Statutory 
source 

Brief description Relevant to 
‘Enterprise & 
Skills’?  

Why keep separate 
from Ministers? 

Remarks 

make grants to SFC, and 
for Ministers to make 
certain conditions about 
the fees payable by 
students to fundable 
bodies and for SFC to 
impose these conditions 
when making grants to 
institutions.  

‘enterprise & 
skills’ 

Ministers would be 
imposing 
conditions directly 
on institutions: 
heightened risk of 
ONS 
reclassification. 

Section 9A SFC may require 
compliance with 
governance good practice 
principles as a condition of 
grant to HEIs. 

No Autonomy severely 
compromised if 
Ministers can tell 
HEIs what their 
standards of 
governance should 
be. 
 
ONS reclassification 
risk. 

This was 
affirmed by the 
Scottish 
Parliament 
during the 
passage of the 
Post-16 
Education Act in 
2013. 

Section 9C Ministers may require SFC 
to require institutions to 
comply with a ‘widening 
access agreement’; that is 
defined as an agreement 
between SFC and the 
institution.  

No Institutions 
effectively under 
direction from 
Ministers if the 
agreement is 
between Ministers 
(or a Ministerially-
employed officer) 
and institutions. 

Currently 
administratively 
integrated into 
‘outcome 
agreements’ 
between SFC and 
HEIs. 

Section 11 SFC responsible for 
administration of funds for 
fundable activities, 
facilities and services of 
fundable bodies 

Wider Keeps 
administrative 
decisions with an 
expert non-political 
body rather than 
enabling Ministers 
to make decisions 
about 
administration of 
funds. 

 

Section 12 SFC power to make grants 
etc to HEIs and impose 
conditions. 

Wider Contrary to 
autonomy, and 
ONS reclassification 
risk, for Ministers 
to be able to 
impose conditions 
of grant directly on 
HEIs. 

 

Section 13 Duty on SFC to secure that 
provision is made for 

No An expert non-
political role. 
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Statutory 
source 

Brief description Relevant to 
‘Enterprise & 
Skills’?  

Why keep separate 
from Ministers? 

Remarks 

assessing and enhancing 
the quality of fundable HE. 

Contrary to 
autonomy and 
academic freedom 
for Ministers to 
take a view on 
what constitutes 
quality in higher 
education. 

Section 14 Duty on SFC to promote a 
credit and qualification 
framework. 

Yes , part of 
skills 
development 
framework, 
but also 
wider 
application  

Inconsistent with 
autonomy for 
Ministers to decide 
on how 
qualifications 
should be 
compared.  

 

Section 
14A 

Power for SFC to review 
whether HE is being 
provided in a coherent 
manner. 

Wider Ministerial conduct 
of this review 
would enable 
politically-driven 
reshaping of the 
sector. 

This was 
affirmed by the 
Scottish 
Parliament 
during the 
passage of the 
Post-16 
Education Act in 
2013. 

Section 15 Power for SFC to carry out 
efficiency studies of 
fundable bodies. 

No If this function sat 
with Ministers they 
would have a direct 
locus in reviewing 
‘the management 
or operations of 
any fundable 
body.’  

 

Section 16 SFC’s right to attend/ 
address governing body 
meetings 

No Direct threat to 
autonomy if 
Ministers or their 
officials inherit this 
right from SFC. 

 

Section 17 SFC’s duty to provide 
advice to Ministers 

Wider Enables SFC to 
have an advice and 
challenge function 
in relation to 
government as well 
as to institutions. 

 

Section 
19A 

SFC to conduct triennial 
reviews of widening 
access 

No Ministerial review 
of institutions’ 
widening access  
progress would risk 
politicisation and 

Another 
significant 
safeguard 
included  during 
the passage of 
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Statutory 
source 

Brief description Relevant to 
‘Enterprise & 
Skills’?  

Why keep separate 
from Ministers? 

Remarks 

be inconsistent 
with autonomy – it 
needs to be done 
by an expert non-
political body with 
the capacity to 
challenge both 
government and 
institutions.  

the Post-16 
Education Act in 
2013  

Section 20 SFC to have regard to 
matters including 

- Skills needs 
- economy 
- social & cultural 

issues 
- sustainable 

development 
- UK context 
- International 

context 
- Special 

educational needs 
- Widening access 

Wider  Sets out a range 
of factors some 
of which are 
‘enterprise and 
skills’, some of 
which are wider 
– shows part of 
the wider scope 
of SFC than the 
review.    

Section 24 Ministers’ requirements 
on SFC may not impose 
requirements about SFC’s 
exercise of its functions to 
give advice to Ministers or 
its reviews of coherent 
provision 

Wider Important to SFC’s 
ability to offer 
expert and 
independent 
advice. 

 

Section 25 Ministers’ power to give 
SFC directions in the case 
of apparent financial 
mismanagement by an 
institution. 

No Specifically does 
not allow Ministers 
to direct the 
institution. 

 

Schedule 1 SFC as a body corporate of 
the members of the 
Council, which is not a 
servant or agent of the 
Crown, and which 
employs the chief 
executive. 
Statutory commitees: 

- Skills 
- research 

Wider  SFC or its 
successor MUST 
have status as a 
body that is 
separate from 
the Crown and 
Ministers to 
maintain the 
necessary 
distance 
between 
Minsters and 
institutions. 
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Statutory 
source 

Brief description Relevant to 
‘Enterprise & 
Skills’?  

Why keep separate 
from Ministers? 

Remarks 

The Research 
Committee is 
important in this 
context because 
it has a scope for 
promoting 
research which is 
wider than the 
directly-applied 
research which 
would fall within 
an 'enterprise 
and skills’ remit. 
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Table 2: SFC regulatory and executive functions: what sits within the ‘enterprise & skills’ remit 

Role Brief description Relevant to 
‘Enterprise & 
Skills’?  

Remarks 

Teaching grant Funding for teaching Partially Only relevant to the extent that 
teaching is the development of 
skills for the economy. 

Research grant Funding for research 
infrastructure 

Partially Only relevant to the extent that 
this supports near-market 
research. 

Research 
postgraduate 
funding  

Funding for PhD 
students 

No  

Research 
assessment 

Co-ownership with UK 
peer organisations of 
the Research Excellence 
Framework   

No  

University 
Innovation Fund 

Funding for knowledge 
exchange with the 
wider economy 

Yes  

Outcome 
agreements  

Overall agreement of 
what will be achieved in 
return for public 
funding. 

Partially Relates to functions much wider 
than ‘enterprise and skills’. 

Innovation 
Centres 

 Yes  

Interface Business/ university 
interaction  

Yes  

Funding of 
sector 
infrastructure  

QAA, JISC , APUC etc – 
agencies with ‘shared 
service’ role in 
supporting institutions 

No  

Widening access 
policy and 
funding 

 No  

Gender action 
plan 

 Partially Partially relates to ensuring 
people of either sex access 
professional development to 
meet skills needs. 

Oversight of 
institutions’ 
financial 
management 
and governance 
standards 

Financial memorandum, 
governance  code etc 

No  

    

 


