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TIED PUBS (SCOTLAND) BILL  
 

WRITTEN SUBMISSION FROM THE SCOTTISH GOVERNMENT  
 

 
Introduction  
 
1. This memorandum has been prepared by the Scottish Government to assist 

consideration by the Economy, Jobs and Fair Work Committee of the Tied Pubs 
(Scotland) Bill which was introduced by Neil Bibby on 3 February 2020.  

 
Background  
 
2. The UK Government introduced primary legislation (covering England and Wales) 

in 2015 (Small Business, Enterprise and Employment Act 2015, Part 4) and 
subsequent Regulations in 2016 to create a statutory Pubs Code to govern the 
relationship between pub-owning companies and their tied tenants, and establish 
a Pubs Code Adjudicator to oversee and enforce the code. It also gave tied tenants 
the option, at certain trigger points, to replace their tied arrangements with a 
“market rent only” agreement, with disputes between tenants and landlords being 
arbitrated by the Adjudicator. The overarching aim of that legislation was to 
improve and strengthen the position of the tied tenant through redressing the 
balance of power in the relationship.  Specifically, the legislation has two 
overarching principles which must be reflected in the Code:  

 

 That there is fair and lawful dealing by pub-owning businesses in relation to 
their tied pub tenants; and  

 That tied pub tenants should not be worse off than they would be if they were 
not subject to any product or service tie 

 
3. The Tied Pubs (Scotland) Bill largely replicates the UK legislation and, similar to 

the UK process, it focuses on the following components, whilst leaving the detail 
(of the Code) to secondary legislation:  
  

 Requirement for a Pubs Code and Adjudicator; 

 The underpinning regulatory principles;  

 The functions and powers of the Adjudicator;  

 Funding and support for Adjudicator; 

 A process for arbitrating on disputes; and  

 Requirement in the Code for a Market Rent Only lease option  
 

4. The Bill seeks to go further than the UK legislation in some areas, such as:   
 

 In addition to the two overarching principles of the UK legislation it adds a third 
principle: “that any agreement between a pub-owning business and a tied-pub 
tenant should fairly share the risks and rewards amongst the parties.” 
Additionally, the Bill requires the Adjudicator to carry out the Adjudicator’s 
functions consistently with all three principles. 
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 It is broader in scope in that all tied tenants are covered – the UK legislation 
only applies to tenants who have agreements with those pub-owning 
businesses who own 500 or more tied pubs (ie. the 6 larger pub-owning 
businesses in England and Wales).  
 

 There is an automatic right for tenants to exercise the Market Rent Only (MRO) 
option whenever they choose – the UK legislation includes certain conditions 
and trigger points that need to be met before the MRO can be requested    
 

 A new ‘guest beer’ arrangement, which means that tenants will have the right 
to stock at least one beer of their choosing beyond any tied arrangement   

 
5. Other divergences from the UK legislation are:  

 

 A more flexible approach to the establishment of the Adjudicator, suggesting 
that it could form part of the remit of an existing post-holder and without the 
need for a deputy (reflecting the relative smaller size); but with an enhanced 
appointment process resulting in the appointment being subject to a resolution 
in Parliament – a process generally used for more significant roles such as the 
Human Rights Commissioner and the Auditor General  
 

 Shorter review periods (2 years rather than 3) for the Code and the 
Adjudicator’s performance  
 

 Ability for retrospective action for former tied tenants and pub-owning 
businesses  
 

 A simplified arbitration process that has less conditions and criteria, permits 
referrals from pub-owning businesses (in addition to the tenant), and enables 
the Adjudicator to arbitrate directly    

 
Consultation  
 
6. Neil Bibby carried out a consultation on the Bill between February and July 2017 

and received 275 responses. 46 responses were from organisations and 229 were 
from individuals, with the large majority supportive of the proposal.   
 

7. Many of the comments made in support of the proposal reiterated arguments 
made in the consultation paper, including that introducing a tied pubs code and 
adjudicator in Scotland would: help to ensure a fairer and more appropriate 
balance of power in the relationship; improve and protect tenants’ rights; improve 
tenants’ ability to make a successful living from the business; lead to cheaper and 
more appropriate rents; and enable tenants to buy stock more cheaply and sell a 
wider range of products. 
 

8. A small minority of respondents  were opposed to the proposal.  Reasons given 
for opposition included that: the tied arrangement is mutually beneficial to tenants 
and landlords; the current range of management options, including tied 
arrangements, are sufficiently flexible and appropriate to allow businesses to 
succeed; the proposal would introduce unnecessary and unhelpful complexity; the 
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proposal would significantly increase costs for all involved; it would remove 
valuable investment in the industry provided by pub-owning businesses; and that 
there is a sufficient and effective voluntary code in Scotland. 

 
Financial Impact  
 
9. Like the UK legislation, the Bill proposes that the costs of the Adjudicator should 

be met by industry in the form of a levy, at a level set by Regulations.  The extent 
of this would very much depend on the model that is created, whether a stand-
along appointment/office or by adding the duties on to a current post holder.  There 
are likely to only be minor costs to the Scottish Government during and after this 
process, with a small team leading on the development and implementation of the 
legislation, but given the financial pressures on Government we would need to 
seek to recover them from industry.  
 

Scottish Government Position  
 

10. Understanding the profile of the industry in Scotland is important.  There are 3 
main pub ownership models in Scotland:  

 

 Tied: lease between self-employed tenant and pub company landlord, with 
most including a supply agreement for beer, cider and services 
 

 Managed: an individual manages the pub on behalf of the pub business and is 
a paid employee  
 

 Independent Free Trade: pub is bought and managed by an individual  
 

11. In Scotland, over 60% of pubs are independently owned and managed, with 17% 
operating on a tied model – this equates to around 750 pubs operating on a tied 
model (out of 4,000 pubs).  The industry in Scotland is naturally much smaller than 
in England, and its profile is quite different – in England, a majority (39%) of pubs 
operate on a tied basis – equating to approx. 20,000 tied arrangements.  In 
England and Wales it is also much more common for the tied arrangement to 
include the tenants home above/part of the pub.   
 

12. The Scottish Government has previously sought to establish the nature and extent 
of the problem that this legislation is seeking to address.  We undertook our own 
independent research in 2016 which facilitated qualitative interviews with 25 
tenants, which concluded:  
 

 In general and on balance, no part of the pub sector in Scotland appeared to 
be unfairly disadvantaged over others.  But it noted:  
 

 Some dissatisfaction existed within the tied arrangement, mainly relating to 
the higher cost of beer, cider etc; and disputes occurring around ‘maintenance’ 
(repairs, upkeep etc) agreements; and  
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 A recognition that a tied model was appealing to new entrants with limited 
experience or capital, and the associated benefits on a tied model (cheaper 
sky tv, wi-fi, marketing support etc) were undervalued  

 
13. Whilst this research was helpful it was a relatively small sample size due to a lack 

of engagement from the industry. Since then, Ministers have received very few 
pieces of correspondence or representations from tenants, or their representative 
bodies, calling for change.   
 

14. We also note the analysis contained in the Policy Memorandum assessing the 
data from England and Wales over the past 3½ years, which shows that from the 
10,000 pubs within the scope of the legislation: 
 

     Activating the Market Rent Only option (freeing tenants from the tie):  
 

 1,000 notices served to the pub companies for a MRO proposal  

 118 tenants took up the option and moved to market rent only agreement  

 Equates to approx. 1% of the total within scope  
 
 Number of disputes lodged with the Adjudicator:  
 

 900 ‘enquiry’ cases lodged (raising a concern/dispute) 

 372 accepted for arbitration (cases that met the criteria)  

 Approx. 3% of total within scope 
 

15. Based on this data, the Policy Memorandum estimated the potential case load 
for Scotland, per annum:  

 

 11 enquires  

 8 arbitration cases  

 23 Market Rent Only requests activated for consideration 
 

16. Based on this data, if the pattern/trend from England and Wales was to be 
mirrored then around 6 tenants each year in Scotland would move to a Market 
Rent Only agreement, with the other (17) entering into a new tied arrangement, 
likely with new negotiated terms.  
 

17. The Scottish Government is supportive of the principle of fair and equitable 
treatment within commercial agreements and the broad aspiration of the Bill in 
that regard is sound.  However, there remains some uncertainty as to the scale 
and nature of the problem that the Bill is seeking to address, and whether 
legislation of this nature is proportionate.   
 

18. In addition, given that the Bill seeks to go further than the UK legislation there 
are a number of potential unknown consequences that should be explored and 
better understood, including:   
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i. Fully understanding the consequences of including all tenants within the scope 
of the legislation. In England and Wales only the largest 6 pub owning 
businesses (the threshold is set at those owning 500 or more tied pubs) are 
within scope – the rationale was to exclude the large number of smaller family-
operated pub owning businesses that exist in England and Wales.  The Policy 
Memorandum identifies 10 businesses that would be within scope in Scotland, 
although acknowledges that other unknown smaller businesses could also be 
in scope.  In theory, a small business owner owning one or two pubs would 
therefore be within scope.  
 

ii. Fully understanding the consequences of enabling a Market Rent Only option 
to be activated at any time without any conditions or triggers.  Representatives 
from the pub-owning sector has signalled significant concern about this 
provision, citing a threat to proposed capital investment projects stemming from 
a perceived inability to plan with any certainty. There is a difference between 
the underlying law on leases in England & Wales and Scotland, which has the 
effect that Scottish tenants do not have the right for leases to roll-over, making 
their position less secure – it is possible that establishing a MRO option could  
encourage pub owners to offer shorter leases. 
 

iii. Understanding the practical meaning of the ‘third overarching principle’ – tied 
arrangements offer a fair share of risk and reward.  

 
iv. Seeking further information on the establishment of a Scottish Pubs Code 

Adjudicator. The Policy Memorandum acknowledges that this role may not 
warrant a full time equivalent post, and the function could be added to an 
existing post-holder’s remit, but it includes a very rigorous process for the 
appointment. The Bill also includes a duty on the Scottish Government to 
appoint an Adjudicator within 1 year of the legislation coming into force and the 
practicalities of this would need considered further given the wider pressures in 
the wake of Covid19.  

 
Wider Issues  

 
19. We also suggest the Committee may wish to consider two related aspects and 

how they interact with the proposed legislation.   
 

20. There are a number of existing industry-led measures that have emerged, such 
as the Voluntary Code of Practice (which is applicable in Scotland and also applies 
to those tenants and pub-owning businesses in England and Wales not within 
scope of the UK legislation), and which is overseen by a Governing Body.  We 
understand a new ‘Scottish’ Governing Body has now been convened, with 
representatives from the tenant and pub-owning as members.  There is also the 
low-cost arbitration process that pub-owning business offer their tenants in the 
form of the PIRRS (rent disputes) and PICA (other disputes) services – we 
understand there has been no referrals to these services in Scotland although 
there are plans to make these more visible and accessible to Scottish tenants.    
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21. The impact of Covid19 on the pub sector has been significant and this legislation 
ought to also be considered within that context, particularly in light of the ongoing 
dispute in relation to payment of rent and the wider recovery of the industry.  As 
such, the Committee may wish to explore whether the legislation would further aid 
or hinder those relationships, particularly in times of crisis.  
 

Conclusion  
 

22. The Scottish Government is very supportive of the principle of fair and equitable 
treatment within commercial agreements and has a desire to see a vibrant 
tenanted pub sector in Scotland.  However, we believe more evidence is required 
on the scale and nature of the problem the legislation is seeking to address, and 
whether legislation is a proportionate response, particularly at this juncture in the 
Parliamentary term. We also believe a more detailed analysis is needed on the 
issues highlighted in this submission before we are able to reach a view on the 
Bill. Any further consideration would also be subject to the Scottish Government’s 
assessment as to whether the Bill would be within the legislative competence of 
the Scottish Parliament.  We remain open to having further discussions with Neil 
Bibby and other stakeholders during the consideration of the proposal.   
 
 
 

Scottish Government  
14 July 2020  
 


