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Introduction  

About the Equality and Human Rights 
Commission 

The Equality and Human Rights Commission is the National Equality Body (NEB) 

for Scotland, England and Wales. We work to eliminate discrimination and 

promote equality across the nine protected characteristics set out in the Equality 

Act (EA) 2010: age, disability, gender reassignment, marriage and civil 

partnership, pregnancy and maternity, race, religion or belief, sex and sexual 

orientation.   

We are an “A Status” National Human Rights Institution (NHRI) and share our 

mandate to promote and protect human rights in Scotland with the Scottish 

Human Rights Commission (SHRC). 

How we have approached this response 

This response draws together relevant information from a number of other 

responses we have recently published, including our response to the Equalities 

and Human Rights Committee‟s inquiry into the impact of Covid-19 on equality 

and human rights and our responses to the Covid-19 Committee and the 

Advisory Group on Economic Recovery‟s respective calls for views. These 

responses are available on the consultations page on our website. 

This response seeks to do three things: 

1. Describe the legal framework with respect to businesses, workers and 

equality in the context of Coronavirus  

2. Identify emerging issues with respect to businesses, workers and equality 

in the context of Coronavirus 

3. Highlight a number of matters we believe need to be considered as we 

emerge from the initial crisis phase and begin to focus on recovery. 

Terminology 

In this response, we use the terms „Coronavirus‟ and „pandemic‟ to refer to the 

broader public health context, and „Covid-19‟ to refer specifically to the disease. 
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The legal context  

The Equality Act 2010 

The Equality Act (EA) 2010 came into force in October 2010 and provides a 

single legal framework to tackle disadvantage and discrimination. The EA 2010 

includes a number of provisions intended to protect individuals from unfair 

treatment and promote a fairer and more equal society. 

The Public Sector Equality Duty 

The purpose of the public sector equality duty (PSED) is to ensure that public 

authorities consider how they can positively contribute to a more equal society 

and ensure they eliminate discrimination. The public sector equality duty consists 

of a general equality duty and specific equality duties. 

The general equality duty is a duty to have due regard to the need to: 

  Eliminate unlawful discrimination, harassment and victimisation and 

other prohibited conduct 

  Advance equality of opportunity between people who share a relevant 

protected characteristic and those who do not 

  Foster good relations between people who share a protected 

characteristic and those who do not. 

The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 place 

additional obligations on listed public authorities to support their compliance with 

the general duty. 
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The Fairer Scotland Duty 

The socio-economic duty was introduced into legislation as Section 1 of the EA 

2010, with the aim of ensuring that public bodies have to take socio-economic 

disadvantage into account when making strategic decisions. The power to 

implement the duty was devolved as part of the Scotland Act 2016, and the 

socio-economic duty, known as the Fairer Scotland Duty (FSD), came into force 

in Scotland in April 2018.1 

The FSD requires certain listed public bodies to consider how they can reduce 

inequalities of outcome caused by socio-economic disadvantage when making 

strategic decisions. The Scottish Government‟s interim guidance explains that: 

“To fulfil their obligations under the Duty, public bodies must be 

able to meet […] the key requirement in each case: 

  to actively consider how they could reduce inequalities of 

outcome in any major strategic decision they make; and 

  to publish a written assessment, showing how they've done this.” 

Actions to protect people that include and enhance equality and rights will 

maximise public consent and compliance, and so ultimately best safeguard 

public health.   

The Scottish Government and relevant public bodies must continue to be 

aware of their obligations under the EA 2010, including through the PSED 

and FSD. We believe that compliance with these duties will enable the 

Scottish Government and relevant public bodies to develop fairer and more 

inclusive responses to issues arising in relation to Coronavirus. 

Discrimination  

The EA 2010 identifies four forms of discrimination:2 

                                            

 

1 The socio-economic duty is not yet in force in England or Wales. The Welsh 
Government intends to commence the duty later in 2020. We have previously 
called on the UK Government to commence the duty in England too. 

2 This is a brief summary of the forms of discrimination and does not cover all the 
steps necessary to identify discrimination. See our Handbook for Advisers for 
more information on discrimination and on the EA 2010 generally. 
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  Direct discrimination. This occurs when a person treats another less 

favourably than they treat or would treat others because of a protected 

characteristic. Direct discrimination cannot be justified except in the 

case of age discrimination. 

  Indirect discrimination. This occurs when an apparently neutral policy3 

is applied that puts people sharing a protected characteristic at a 

particular disadvantage, and that puts an individual at that 

disadvantage. Indirect discrimination can be justified if it is „a 

proportionate means of achieving a legitimate aim‟. 

  Discrimination arising from disability. This occurs where a disabled 

person is treated unfavourably, where this treatment is because of 

something arising in consequence of the disabled person‟s disability, 

and where it cannot be shown that this treatment is a proportionate 

means of achieving a legitimate aim. There is no discrimination if it can 

be shown that the employer/service provider did not know and could not 

be expected to know that the disabled person had the disability. 

  Failure to make reasonable adjustments. The duty to make 

reasonable adjustments can comprise three requirements:  

i Where a provision, criterion or practice puts disabled people at 

a substantial disadvantage compared to those who are not 

disabled, to take reasonable steps to avoid the disadvantage. 

ii Where a physical feature puts disabled people at a substantial 

disadvantage, compared with people who are not disabled, to 

avoid that disadvantage. 

iii Where not providing an auxiliary aid puts disabled people at a 

substantial disadvantage compared with people who are not 

disabled, to provide that auxiliary aid. 

We appreciate that it will rarely be the case that a policy-maker, service provider 

or employer will seek to deliberately discriminate. However, if they do not 

adequately consider equality issues in their decision-making, there is a risk that 

discrimination could still take place inadvertently.  

Employers, service providers and public bodies must all be aware of their 

obligations under the EA 2010 and seek to avoid discrimination of any form 

in the course of their work or business. 

  

                                            

 
3 „Policy‟ is broadly defined as a “provision, criterion or practice”.  
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Existing inequalities  

The Commission publishes Is Scotland Fairer? (ISF) every three years. This is 

the most comprehensive review of how Scotland is performing on equality and 

human rights and the last version was published in 2018. It is clear from this that 

significant inequalities existed in our economy and labour market prior to the 

onset of Coronavirus. In particular, ISF 2018 highlighted that: 

  Disabled people were less likely to be in employment and more likely to be 

unemployed 

  Women were less likely than men to be in employment and more likely to be 

in part-time work 

  Young people were most likely to be unemployed with many in insecure jobs 

  Women continued to experience sexual harassment and discrimination 

related to pregnancy and maternity in the workplace 

  Women continued to earn less than men on average, and the gender pay gap 

changed very little in recent years 

  Disabled people continued to earn less than non-disabled people, and the 

disability pay gap widened 

  Women, young people aged 18–24, disabled people, Black people and those 

in the Other White ethnic group were more likely to be in low-paid work 

  Women continued to be underrepresented in senior positions, even where 

women accounted for the majority of the workforce, such as in education and 

health 

  Women, people from ethnic minority groups and disabled people remained 

under-represented in Modern Apprenticeships 

  Reflecting the labour market, Modern Apprenticeships continued to show 

strong gender segregation within sectors. 

As well as highlighting these inequalities, it is likely that Coronavirus has made 

many of them worse. But in order to have a clear understanding of the 

pandemic‟s impact on these and other inequalities, we have to have robust 

information. This neatly demonstrates the importance of good equality data 

collection and impact assessment not just during a pandemic, but generally.4  

                                            

 
4 We are exploring the possibility of publishing an interim report focused 
specifically on equality data in the context of Coronavirus later this year. 
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Data and reporting   

It is essential that good quality data, disaggregated by protected characteristics, 

is available to enable effective monitoring and understanding of the impacts of 

Coronavirus and associated actions, both now and as we turn to consider 

recovery.  

The Scottish Government and other public bodies (including regulators, 

inspectorates and ombudsmen seeking to comply with the PSED in 

undertaking their scrutiny roles) involved in the collection of data relevant 

to Coronavirus should seek to fill data gaps with respect to protected 

characteristics. Data should be gender-sensitive5 and, wherever possible, 

should include information on different categories of ethnicity or disability 

(going beyond White/Non-White and Disabled/Non-Disabled).  

Where normal data-gathering methods are disrupted or inadequate, they 

should use new sources or alternative methods to gain insight into 

potential impacts on groups sharing protected characteristics. Methods 

chosen should recognise the risk of missing the voices of those who are 

digitally excluded.  

Disaggregated data will also support the Scottish Parliament, including the 

Economy, Energy and Fair Work Committee, in its scrutiny role. So too will the 

publication of equality impact assessments alongside the introduction of new or 

changed policies or processes. The Scottish Government and other public 

bodies should ensure that equality impact assessments of new or changed 

policies or processes are undertaken, which will improve the design and 

inclusiveness of policies and processes and reduce the risk of 

discrimination as we turn to recovery.  

  

                                            

 
5 Engender define this as “statistics and other information that adequately reflect 
gendered differences and inequalities in the situation of women and men”. 
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Impact on different groups and  

sections of the labour market  

Key workers 

Nurses, doctors, paramedics, pharmacists, police officers, postal workers, refuse 

collectors, retail assistants, and those working in social care, logistics, education, 

transport and many other essential sectors have always been key workers, but 

our understanding of and appreciation for what they do on a daily basis has 

never been higher.  

Many of these job roles are disproportionately filled by people sharing certain 

protected characteristics. For example, data from NHS Scotland and the Scottish 

Social Services Council shows that women make up a majority of health (77%) 

and social care (85%) staff. Close the Gap have identified further examples of 

roles which are disproportionately female, including supermarket staff and 

teachers. It is important that a clear understanding of the demographic 

make-up of key workers informs both decision-making by the Scottish 

Government and other public bodies and scrutiny by the Scottish 

Parliament.6  

Reasonable adjustments and discrimination in the 
workplace 

The Equality Advisory and Support Service (EASS) advises and assists 

individuals on issues relating to equality and human rights, across Scotland, 

England and Wales. The EASS has seen an increase in calls to its helpline, 

which is attributed largely to calls related to Coronavirus and associated 

measures. Around half of calls from Scotland to the EASS between mid-March 

and the end of April were about Coronavirus employment issues related to health 

or disability. 

                                            

 
6 The ONS has published data on who the UK‟s key workers are. 
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The Commission published new guidance for employers,7 reminding them of 

their legal responsibilities towards their employees during the coronavirus 

pandemic. The guidance will help employers to make the right, and lawful, 

decisions and provides examples of what action they should take to avoid 

discrimination in the current climate, including working from home, furlough and 

redundancy decisions, and with a return to work in mind. 

The Coronavirus (COVID-19) guidance for employers: Reasonable adjustments 

for employees is aimed at supporting employers to remove or reduce any 

substantial disadvantage faced by disabled workers which would not be faced by 

a non-disabled worker. This can include changing policies and practices, 

changes to overcome barriers to the physical features of a workplace and the 

provision of extra equipment to help disabled people do their job. 

Employers must ensure they take equality obligations into account when 

supporting their employees, including making reasonable adjustments for 

disabled employees, and in making staffing and other employment 

decisions. This is true during the pandemic and as we turn to recovery. 

Pregnant women should not be disadvantaged financially, or in their careers, 

by following advice to protect their health and that of their families.  

We are aware of concerns relating to pregnant workers and those on maternity 

leave, including through calls to the EASS. These include potentially 

discriminatory decisions by employers related to pay, redundancy, furloughing 

and home-working.8 

The Commission‟s Coronavirus (COVID-19) guidance for employers: Your duties 

on pregnancy and maternity aims to support employers to reduce the impact on 

pregnant workers or those on maternity leave to ensure they do not face 

discrimination. Unless a pregnant employee needs adjustments to her working 

conditions for health and safety or pregnancy-related reasons, she should be 

treated in the same way as any other employee. 

Employers should be aware that if they cannot ensure the health and safety of 

pregnant employees by making workplace adjustments, these employees should 

be furloughed or placed on full paid leave. 

                                            

 
7 We will also shortly be publishing guidance to support employers in relation to 
domestic abuse in the context of Coronavirus. 

8 Working Families also report a number of enquiries to their UK-wide helpline 
regarding pregnancy and maternity Coronavirus-related issues. 
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We believe that the principles of equality and non-discrimination should be 

built into the Scottish Government’s Fair Work Principles and its sectoral 

return to work guidance and we are engaging with the Government to that 

effect. 

All workplaces and employees are affected by Coronavirus. However, this 

pandemic is gendered in nature. While noting that men comprise the majority of 

critical care cases, the UK Women‟s Budget Group has highlighted how women 

are disproportionately affected, for example through comprising the majority of 

health and care workers and of low paid workers. Younger and older workers, 

ethnic minority employees, and disabled people also face disproportionate 

disadvantage and discrimination due to coronavirus, in terms of their current 

roles and longer-term participation in the labour market. 

Women are likely to face additional childcare responsibilities as a result of the 

gendered allocation of childcare and have reportedly had to use annual leave, 

sick leave and unpaid leave in order to care for children. Single parents, of whom 

90% are female, are particularly impacted by additional caring responsibilities 

and school closures. Inflexible workplace cultures disproportionately impact 

women. 

The Scottish Government should ensure women’s experiences of work 

during the pandemic are understood and applied to shape social and 

economic recovery policy and decision-making, which will also assist them 

to meet their PSED obligations. Protected characteristic data collection is a 

key way to ensure this, and Engender‟s briefing provides more information on 

gender-sensitive sex-disaggregated data. 

Gig economy, precarious, and self-employed 
workers 

We welcome the financial measures the UK and Scottish Governments have put 

in place for many employees and employers; however, there has at times been 

some confusion over eligibility for self-employed and gig economy workers. This 

unprecedented situation has drawn attention to the lack of basic employment 

rights – such as sick pay – that mean many gig economy workers have no choice 

but to continue working. This type of work is often low-paid and precarious, with 

an overrepresentation at the UK level of young workers and ethnic minorities. 

55% of workers on zero-hour contracts in Scotland are women. 
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The Resolution Foundation highlights the impact on young people, noting that – 

so far – young people are most likely to have lost work due to furloughing, jobs 

losses and hours reductions. Research commissioned by us in response to the 

2008 recession found a „scarring‟ effect on younger workers after many 

recessions, in which the impact of failing to enter or leaving the labour market 

was found to continue over the long-term. The Resolution Foundation projects 

that the employment rate of today‟s graduates will be 13% lower in three years‟ 

time than it would have been had the pandemic not occurred. 

Households with lower incomes are already facing significant challenges. The 

Poverty Alliance notes that 60% of adults living in poverty in Scotland are in 

working households, and that the pandemic has likely seen a further cut in 

income for many of them due to cuts in hours or furloughing. The Fraser of 

Allander Institute reports that only 42% of Scottish households in the bottom 

income decile would be able to cover one month of their regular income from 

savings. 1.5 million claims for Universal Credit were made across the UK 

between 13 March and 9 April 2020. 

While recognising that employment law is largely reserved, the Scottish 

Government should consider how those working in the gig economy, self-

employed people, and those in precarious work can be better supported 

and provided with increased stability, both in the immediate recovery 

phase and in the longer term. 

Concerns have been raised about the challenges faced by migrant workers with 

no recourse to public funds, including migrant women who are key workers. For 

migrant workers with no recourse to public funds who are in low-paid 

employment and lose income, it has been argued that there are particular risks of 

destitution and greater health risks where there is pressure to continue working. 

The Scottish Government should continue to consider what alternative 

support can be provided to those without recourse to public funds.   

Flexible working 

Unsurprisingly, the incidence of flexible working has increased as a 

consequence of social distancing measures. ONS data from mid-June shows 

that almost half (49%) of Britons who had worked in the previous seven days had 

worked from home. We have long called for flexible working to be the default and 

for it to be a day one right for workers.  
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Recognising that employment law is largely reserved, we nevertheless 

hope that the Scottish Government and employers will reflect on the recent 

necessary shift towards home working and other forms of increased 

flexibility and, working with others, including the UK Government as 

necessary, will take steps to introduce flexible working as the norm in the 

future.9 The pandemic has shown that inclusive, flexible workplace practices 

which reduce disadvantage and benefit employees not only enable new ways of 

working but may help businesses better withstand the challenges posed by 

crises of this nature.10  

Care and childcare 

Women are likely to face additional caring responsibilities as a result of the 

gendered allocation of care and have reportedly had to use annual leave, sick 

leave and unpaid leave in order to care for children. Single parents, of whom 

90% are female, are particularly impacted by additional caring responsibilities 

and school closures. Inflexible workplace cultures disproportionately impact 

women.  

This represents an immediate challenge during the pandemic, but it also has 

implications in terms of recovery. Our analysis of the 2008 recession showed that 

women with childcare responsibilities were at a greater disadvantage than either 

men or other women in continuous employment. The Commission‟s research into 

pregnancy and maternity discrimination also found that one in twenty pregnant 

workers or those on, or recently returning from, maternity leave experienced 

redundancy. 

The August deadline for local authorities to deliver 1140 hours of funded 

childcare has been removed by the Scottish Government in response to the 

onset of the pandemic. However, the Scottish Government will need to work 

with local authorities to ensure that adequate childcare is available as we 

move into the recovery phase if women are not to face economic and 

employment disadvantage as a consequence of taking disproportionate 

responsibility for childcare.  

                                            

 
9 Acas offers a range of resources to support employers with flexible working. 

10 However, we recognise that home-working in these extraordinary 
circumstances has proved challenging for many people who are able to do it, 
and that some jobs do not lend themselves to home-working.  
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Employers should also consider how they can support employees with 

caring responsibilities through the adoption of flexible workplace 

practices.11  

Recovery 

Any talk of a „return to normal‟ is misplaced; that „normal‟ facilitated the many 

existing inequalities highlighted by the pandemic. Instead, we must ensure that 

equality and rights considerations underpin decisions about what comes next.  

In a debate on the Scottish Government‟s next steps during the current 

pandemic, Nicola Sturgeon, First Minister, told the Scottish Parliament that: 

„We have made it clear that fairness, dignity, equality and human 

rights are key principles that have to underpin our response at all 

stages. The harms that are caused by the pandemic are, to a 

greater or lesser extent, being felt by everybody, but they are not 

being felt equally, and how we respond has to take account of 

that inequality.‟ 

The Scottish Government has published its Framework for Decision-Making, 

which was supplemented with further information in early May. The Framework 

outlines the approach and principles that will guide the Scottish Government as it 

makes decisions about transitioning out of the current lockdown arrangements. 

The principles for decision making include „lawful,‟ „evidence-based,‟ and „fair 

and ethical.‟ „Fair and ethical‟ is described as meaning to „uphold the principles of 

human dignity, autonomy, respect and equality.‟ 

The framework further recognises that: 

 Harms caused by Coronavirus do not impact everyone equally 

 The response to the pandemic must recognise these unequal impacts  

 The Scottish Government must seek to advance equality and protect 

human rights in everything it does 

 Options for action must be assessed to see whether they promote equality 

                                            

 
11 Carers UK, of which Carers Scotland is part, offers a wide range of resources 
to help employers do this. 
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 In re-building Scotland‟s economy, we must seek to overcome inequality 

and advance human wellbeing. 

In its report, „Towards a robust, resilient wellbeing economy for Scotland‟, the 

independent Advisory Group on Economic Recovery identified inequality as one 

of three themes (alongside education and unemployment) that are “even more 

dominant than before”.  

We agree entirely with the Group‟s analysis that: 

“In setting the direction of Scotland‟s economic recovery, we 

must seek not only to mitigate inequality but to reduce it. Not only 

do we owe it to those groups and communities who have been at 

the forefront of responding to the crisis, and to those who have 

experienced the impacts of the lockdown most acutely, but we 

owe it to society at large to address pre-existing inequalities.” 

However, it is not clear to us how the Group has addressed this essential 

ambition in its recommendations. The Group states that its recommendations are 

focused on “supporting jobs, protecting and progressing education and skills, […] 

thereby helping to tackle inequality”. We cannot simply assume a trickle-down 

effect on equality from a general focus on jobs and education. We need only look 

at the existing inequalities listed above to know this is true. Specific, clear action 

is necessary to address the inequalities identified above and in the Group‟s 

report. For example, the report identifies that – as noted above – caring 

responsibilities fall disproportionately on women but does not follow this through 

in its recommendation on flexible working. 

In its response to the Group’s recommendations, the Scottish Government 

should ensure that its proposals are in line with the First Minister’s 

statement to Parliament and the Framework for Decision-Making, and 

meaningfully address specific inequalities in our society and our economy.  
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Contacts  

This publication and related equality and human rights resources are available 

from our website. 

Questions and comments regarding this publication may be addressed to: 

correspondence@equalityhumanrights.com. We welcome your feedback. 

For information on accessing one of our publications in an alternative format, 

please contact: correspondence@equalityhumanrights.com. 

Keep up to date with our latest news, events and publications by signing up to 

our e-newsletter. 

EASS 

For advice, information or guidance on equality, discrimination or human rights 

issues, please contact the Equality Advisory and Support Service, a free and 

independent service. 

Telephone  0808 800 0082 

Textphone  0808 800 0084 

Hours   09:00 to 19:00 (Monday to Friday) 

  10:00 to 14:00 (Saturday) 

Post   FREEPOST EASS HELPLINE FPN6521 

© 2020 Equality and Human Rights Commission 

Published June 2020 
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