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Introduction 

 

1. The Competition and Markets Authority (CMA) is the UK’s primary competition 
and consumer authority. It is an independent non-ministerial government 
department with responsibility for carrying out investigations into mergers, 
markets and the regulated industries and enforcing competition and consumer 
law. The CMA is committed to working on behalf of consumers and 
businesses across all the nations and regions in the UK and has offices in 
Scotland, Wales and Northern Ireland, as well as our London HQ. Our current 
work programme includes research into the Scottish legal services sector, an 
investigation into the supply of funeral services, enforcement of consumer law 
in the care home and online hotel booking sectors. We have previously 
coordinated projects on parcel delivery surcharging, investigated the 
Sainsbury/Asda merger and fined firms in the pharmaceutical and 
construction sector for breaching competition law. All of these projects either 
directly or indirectly benefit consumers or businesses in Scotland.   

 
2. This year we have continued to expand our office in Scotland where we now 

have over 40 staff involved in all aspects of the CMA’s work. The adoption of 
smart working practices means that our Edinburgh team are able to work 
across the full set of CMA functions and tools. When we move to the new UK 
Government hub in Edinburgh in March 2020 our team is likely to have 
expanded to 50 staff with potential to accommodate more. This will allow us to 
build stronger and wider relationships with consumer groups and business 
representatives, regulators, the Scottish Government and Parliament, and will 
increase our capability to carry out projects from Scotland.  

 
3. The CMA welcomes the opportunity to provide a response to the Scottish 

Parliamentary Committee’s consultation on the Consumer Scotland Bill. We 
look forward to working closely with Consumer Scotland and coordinating our 
respective efforts to promote the interests of consumers. 

 
4. The views reflected here – and the information and analysis set out in the 

paper – are those of the CMA and should not be taken as representing the 
views of the UK Government or any other body.  
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Summary 

 
5. We have structured our response to answer the 7 key questions asked in the 

consultation. The key points we would like to make are set out below: 
 

 The need for Consumer Scotland to work in collaboration with other 

agencies not just in Scotland but in the wider consumer landscape. This is 

likely best achieved by Consumer Scotland joining, and playing an active 

part in, the UK Consumer Protection Partnership (CPP). 

 

 The importance of Consumer Scotland being independent of Government. 
 

 The role Consumer Scotland could play in consumer education, 
particularly in relation to younger consumers through schools and 
higher/further education institutions.  

 

 The importance of strengthening the existing structures within the current 

Scottish consumer landscape, and the need for particularly close 

collaboration with Citizens Advice Scotland on providing seamless 

consumer advice and advocacy. 

 

 Increasing the effectiveness of Consumer Scotland by making it a 

requirement for Scottish ministers to respond to its proposals and 

recommendations.  

 

 We note the challenges of trying to define vulnerability, whilst 
recommending that the proposed general consumer duty be modified to 
include a particular duty towards vulnerable consumers.  
 

 We support the Scottish Government’s plans to provide a clearer steer in 
relation to the practical meaning of a consumer duty for the public bodies 
affected. 

 

 On reserved powers we note that there are local consumer protection 
enforcement bodies in Scotland, funded by local authorities, the 
importance of Consumer Scotland working with these agencies, and how 
Consumer Scotland’s positive impact is dependent on these agencies 
being well resourced.  
 

 We highlight how problems consumers encounter in Scotland can overlap 
with problems encountered by consumers in the wider UK (particularly in 
digital market places), reinforcing our proposal that Consumer Scotland 
join the UK CPP to ensure a joined-up response to these problems at 
national and international level 
 

 On information sharing we identify that there may be legal limits to what 
the CMA and other enforcement agencies can share with Consumer 
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Scotland, but in practice this is unlikely to have an adverse impact on 
cooperation and Consumer Scotland’s effectiveness. 
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1. Overall views, gaps in current support for consumers 

and Consumer Scotland Priorities 

 
6. In our response of 26 September 2018 to the Scottish Government’s 

consultation on proposals for the creation of a new agency we broadly 
supported their commitment to delivering good outcomes for Scottish 
consumers. We went on to state that it was beyond the remit of the CMA to 
advise on whether this was best served by the creation of a new agency. This 
remains our position and we urge the Committee to put the interests of 
consumers at the centre of their consideration of the Bill. 

 
7. We agree with the proposal that Consumer Scotland be independent of the 

Scottish Government and focus on work that is led by evidence of actual or 
potential consumer harm. The CMA’s own experience shows that we are able 
to achieve the best outcomes for consumers and the economy as a result of 
our independence and ability to be led by the evidence of consumer harm. We 
do so whilst maintaining a clear and open dialogue with governments and 
parliaments. 

 
8. Consumer Scotland could play an important part in the overall consumer 

protection landscape by conducting or commissioning high quality research 
into issues which affect Scottish consumers. This would be a positive 
development as it provides an opportunity to broaden the evidence base in 
relation to issues affecting Scottish consumers, adding to research currently 
conducted by other consumer bodies, including Citizens Advice Scotland and 
Which? 

 
9. It will be important to ensure that Consumer Scotland’s research and analysis 

complements that of other partners to avoid duplication or inconsistency.  This 
is why we propose below that Consumer Scotland join and play an active role 
within the UK’s Consumer Protection Partnership (CPP) and coordinates 
effectively with others in the landscape (see further our answer to question 2 
below.)  

 
10. We note that the provisions in the Bill reflect those in the Consumers, Estate 

Agents and Redress Act 2007 and mirror the functions of the Consumer 
Council for Northern Ireland, a model which we commended to the Scottish 
Government in their consultation last year. We also note that Part 1, Section 
4(2) of the Bill would give Consumer Scotland a power to conduct 
investigations into business sectors or practices. We comment further on that 
power in our answer to question 3 below.  However, a more specific ‘gap’ that 
we have identified concerns the definition of a business within the 
Interpretation section of the Bill.  This appears to exclude the activity of third 
sector organisations. We would suggest that this be reviewed, given that 
social enterprises and charities increasingly deliver services and goods, 
competing with the private sector and with a similar potential to harm 
consumers. 
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11. One area where we consider Consumer Scotland could have a marked 

impact is in consumer education.  In particular we consider that there is a 
strong need to shape curricula both in Scottish schools and further/higher 
education establishments to ensure future generations of Scottish consumers 
have the necessary tools (including awareness of their consumer rights) to 
effectively engage in markets (notably in online and digital markets1). At 
present, evidence suggests that Scottish consumers are less willing to 
consider switching between providers of key services such as telecoms2 and 
financial services3 markets and even within Scotland there are significant 
regional variations in levels of switching, particularly in energy markets4.  
Thus, empowering them to shop around could have a real impact on 
individual finances as well as encouraging businesses to offer new, innovative 
and more cost-effective products and services. Education is a devolved 
matter and this kind of innovative and pro-active intention, which Consumer 
Scotland could undertake in collaboration with Citizens Advice Scotland and 
Local Education Authorities, could lead to new generations of active 
consumers in Scotland being confident in both accessing and using their 
rights. 

  
 
 
 
 

 

 
1
 Consumer Education, Policy Recommendations of the OECD’s Committee on Consumer Policy, October 2009, 

Annex II Consumer Education for digital competence. 
2
 Consumer Focus response to Ofcom’s strategic review of consumer switching, November 2010, page 16. 

3
 The Guardian Money, 7 September 2013 ‘Switching banks: why are we more loyal to our bank than to a 

partner?’ 
4
 Citizens Advice Scotland, 21 January 2019 ‘New data shows huge differences across Scotland in energy 

switching rates.’ 

https://www.oecd.org/sti/consumer/44110333.pdf
https://www.oecd.org/sti/consumer/44110333.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0036/58698/consumer_focus.pdf
https://www.theguardian.com/money/2013/sep/07/switching-banks-seven-day
https://www.theguardian.com/money/2013/sep/07/switching-banks-seven-day
https://www.cas.org.uk/news/new-data-shows-huge-differences-across-scotland-energy-switching-rates
https://www.cas.org.uk/news/new-data-shows-huge-differences-across-scotland-energy-switching-rates
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1. Partnership working, streamlining and avoiding 

duplication 

 

12. In our response to the Scottish Government we recommended careful 
consideration as to how the proposed new agency could complement the 
functions of existing organisations. 

 
13. We believe that effective coordination and close partnership working will be 

required to minimise duplication and any conflicts in priorities, and to ensure 
that consumers are clear to whom they should turn to raise concerns. 
Currently, coordination is achieved at UK level by the CPP. Scotland is 
represented on the CPP by Citizens Advice Scotland (CAS) and Trading 
Standards Scotland (TSS), with the Scottish Government attending CPP 
operational and strategic group meetings as observers. 

 
14. The CPP brings together key partners in the consumer landscape, including 

the CMA, to better identify, prioritise and coordinate collective action to tackle 
the issues causing greatest harm to consumers. This ensures that important 
issues do not fall between any gaps in the landscape and that partners work 
together to tackle detriment more effectively than they could through working 
in isolation.  

 
15. With a range of organisations around the table, the CPP is potentially best 

placed to consider and coordinate a response to an issue where the most 
effective remedy is likely to involve a combination of advice and enforcement 
activity carried out by a number of organisations in the landscape. The CPP 
has been effective at identifying and positively responding to issues with a 
Scottish dimension, illustrated by recent work on parcel delivery surcharging; 
an issue that is an area of focus for Scottish Government. This project 
demonstrates how effectively existing Scottish institutions are currently 
working in partnership with other organisations in the wider UK consumer 
protection landscape on issues that affect consumers not only in Scotland, but 
also in other parts of the UK. 

 
16. In light of the significant role that the CPP plays in coordinating activity to 

tackle the most important issues that affect consumers across the UK, we 
welcome the commitment that Consumer Scotland intends to work closely in 
partnership with other organisations in the UK consumer landscape. We 
remain of the view this is best achieved through Consumer Scotland 
becoming an active member of the CPP. 

 
17. If Consumer Scotland joins the CPP it should be able to provide crucial 

intelligence which can feed into CPP’s priority setting but could also 
potentially be guided by current CPP priorities as well. The sharing of 
priorities in this way ensures effective coordination, avoids overlaps, and 
ensures work is allocated and carried out by the best placed body. There may 
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be opportunities for Consumer Scotland to use membership of the CPP to 
strengthen its intelligence-gathering and advocacy capabilities by discussing 
with, and learning from, other consumer organisations. It may also choose to 
support work being carried out by other CPP members where that would 
deliver the best outcome for Scottish consumers. 

 
18. We also recommend that in seeking to positively influence the consumer 

protection landscape, the Scottish Government should consider how it might 
strengthen existing structures and organisations. In that respect we note the 
Society of Chief Officers Trading Standards Scotland’s (SCOTSS) original 
response to the Scottish Government consultation. The SCOTSS response 
noted that the ability of Consumer Scotland to achieve good results for 
consumers will be dependent on a sustainable underlying and joined-up 
framework of advice and enforcement services. SCOTSS also highlighted 
how many local authority trading standards services are now operating at or 
below minimum levels. The SCOTSS response suggested that any further 
fragmentation or reduction in capacity could seriously risk the ability to deliver 
positive outcomes for consumers in Scotland.  We share those concerns.  

 
19. Any changes in organisational responsibility for delivery as a result of the 

establishment of Consumer Scotland need to be carefully managed to ensure 
that there is minimal disruption to consumers and the channels through which 
their concerns and complaints are monitored and action taken.  

 
20. At the moment Advice Direct Scotland (which Consumer Scotland is likely to 

assume responsibility for) provides consumer advice via its telephony and 
online service, whilst Citizens Advice Scotland provides face to face advice 
via its network of bureaux. These organisations will need to work closely with 
each other to ensure the delivery of a joined-up and seamless consumer 
advice service.  

 
21. The information consumers provide through contacting either the bureaux or 

the Advice Direct Scotland Service can be a valuable source of intelligence for 
enforcement agencies. Consumer Scotland could play a pivotal role in pooling 
these two sources of intelligence to enable conclusions to be drawn of how 
significant and prevalent a consumer issue is across Scotland’s regions.  

 
22. Consumer advocacy is a role being allocated to Consumer Scotland in the Bill 

and this is a role also being fulfilled by Citizens Advice Scotland. As with 
consumer advice, both organisations will need to work closely together to 
ensure the interests of Scottish consumers are effectively championed and to 
avoid unnecessary overlaps or gaps.  

 
23. One final point is that we recommend that Consumer Scotland adopts the 

principles of openness and transparency in its working practice, to ensure 
effective collaboration and cooperation can be achieved.  
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2. Does Consumer Scotland have the necessary powers 
to make a difference to consumers in Scotland? 

 

24. We note that the Bill sets out how Consumer Scotland would undertake 
‘investigations’. Of course, this term can be used to encompass a wide range 
of activities, including research and analysis. However, as stated in our 
original response to Scottish Government, in the consumer landscape, an 
‘investigation’ would normally be understood as activity to enforce compliance 
with consumer protection legislation, through the exercise of information-
gathering and enforcement powers reserved to specific bodies such as the 
CMA, Trading Standards Scotland and individual trading standards services. 
We think there is some risk that use of this term to describe the work of 
Consumer Scotland could be misleading in the context where other agencies 
in Scotland conduct consumer enforcement investigations. Should this 
language ultimately be used when setting out Consumer Scotland’s powers, 
we recommend that the scope and extent of such investigatory powers are 
very clearly delineated, otherwise there will be a risk that it fails to manage the 
expectations of its key stakeholders, including those of Scottish consumers 
and businesses.  

 
25. One further issue to consider is how Consumer Scotland’s research and 

analysis will develop outputs or recommendations that translate into real 
outcomes for consumers. As currently drafted the Bill states Consumer 
Scotland can promote and recommend improvements for consumers directly 
to Scottish Ministers. But there is no obligation placed on Scottish Ministers to 
publicly respond to such proposals. We would suggest such an obligation 
should be included in the Bill. 
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4. Vulnerable Consumers 

26. The CMA has undertaken a considerable amount of work around the issue of 
vulnerable consumers.5 This includes both market-specific aspects of 
vulnerability, which potentially affect a wide range of consumers, and the 
challenges faced by certain groups of vulnerable consumers such as those on 
low incomes and the elderly. 

 
27. Our work has included research and stakeholder engagement (including a 

roundtable event in Edinburgh6) and has helped us to develop our thinking 
and inform prioritization of projects, analysis of markets, and design and 
implementation of remedies. 

 
28. One of the challenges we encountered in undertaking this work was in trying 

to define vulnerability. Based on the work we did, we think that the current 
definition in the Bill may be too prescriptive and inflexible.  For example, at 
present it does not include certain groups such as the young and those whose 
first language is not English. Further, it covers certain other groups such as 
rural consumers whom we would not universally consider as a vulnerable 
group, though we recognise that there are circumstances when those living in 
rural areas can be more vulnerable. There is also the possibility of societal 
and market dynamics that may result in a change to who we currently 
consider to be vulnerable.  

 
29. From our own work we found that as well as specific groups there are 

episodes and circumstances in everyone’s lives that make them potentially 
vulnerable (for example, following a bereavement).  

 
30. A more inclusive approach may therefore be to set out basic principles on 

how vulnerability could be defined, as well as acknowledging that there are 
specific groups more susceptible to vulnerability (resisting an attempt to list 
these groups, which will always be non-exhaustive). We think that, whilst a 
general commitment to focus on the problems facing vulnerable consumers in 
the body of the Bill is laudable, attempts to define vulnerability would be best 
achieved out with the main text of the Bill. 

 
31. An alternative approach could be to establish priorities for Consumer Scotland 

within a strategic steer, annual plan or a five-year plan as agreed with Scottish 
Ministers. This could allow Consumer Scotland a greater degree of flexibility 
in its approach to vulnerable consumers. 

 

 

 
5
 https://www.gov.uk/government/publications/vulnerable-consumers 

 
6
 https://www.gov.uk/government/publications/vulnerable-consumers/vulnerable-consumers-challenges-and-

solutions-edinburgh 

 

https://www.gov.uk/government/publications/vulnerable-consumers
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32. By addressing issues relating to vulnerability Consumer Scotland can become 
an important central repository for intelligence and expertise that could help to 
positively inform our own priorities. 

 
33. We would also observe that the Bill as it currently stands is slightly disjointed 

in that the section of the Bill focusing on vulnerable consumers is in a different 
section to that which proposes a broader consumer duty (albeit it is for public 
bodies and not Consumer Scotland to comply with). It may be of benefit to 
bring both sections together so that the general duty includes an obligation to 
consider consumers and particularly vulnerable consumers. 
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5. Consumer Scotland and reserved powers 

34. Although consumer protection enforcement powers are reserved there are 
organisations within the Scottish consumer protection landscape (beyond the 
CMA and sector regulators) that Consumer Scotland could look to, where 
necessary, with a view to taking enforcement action. These include Trading 
Standards Scotland and the 31 Scottish Local Authority Trading Standards 
Services (LATSS). It should be emphasised that Scottish LATSS all receive 
their funding from Scottish Government via Local Government grant. We have 
already emphasised how if Consumer Scotland is to achieve positive 
outcomes for Scottish Consumers it will be reliant on, amongst others, 
Scottish LATSS.  This highlights the importance of ensuring they are well 
resourced. 

 
35. In our original response to the Scottish Government’s consultation, we noted 

the intention that Consumer Scotland would consider issues only within scope 
of devolved competency and we agreed with this. However, we also noted 
that Consumer Scotland may face political and public pressure to consider 
non-devolved matters or that there may be areas where devolved and 
reserved matters overlap. This is because most markets do not respect 
administrative borders and this is becoming increasingly the case with the 
emergence of digital market places. We believe that embedding the work of 
Consumer Scotland within the wider CPP will help to achieve positive 
outcomes on such issues.  
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6. Information sharing 

36. The CMA anticipates developing a close working relationship with Consumer 

Scotland based on cooperation and open communication. For the CMA to be 

able to respond to Consumer Scotland’s research and intelligence we will 

need to develop an arrangement to allow Consumer Scotland to share that 

information with the CMA. This could, for example, be achieved through a 

memorandum of understanding. In agreeing any arrangement and in receiving 

any intelligence from Consumer Scotland we strongly recommend that this 

arrangement should allow us access to intelligence gathered by Consumer 

Scotland (both aggregated and dis-aggregated) without having to proceed via 

frequent information requests. 

 

37. On the intelligence the CMA would be able to share with Consumer Scotland, 

there are legal requirements under Part 9 of the Enterprise Act that set out the 

basis on which information can be shared.  The CMA’s decisions to share 

intelligence and other information will need to be taken in accordance with 

those provisions as well as any MOU or other arrangement agreed.  

 

38. Our experience has been that even within the bounds of these provisions we 

have been able to work closely with partner agencies. In our work within the 

CPP as well as in wider international cooperation activities, information 

sharing restrictions have not presented a barrier as we have still been able to 

discuss breaches of consumer law and market behaviour in a meaningful way 

that can inform enforcement priorities and collaborative working. We would 

anticipate this will also be the case for any collaborative work we could 

undertake with Consumer Scotland.  
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7. The Consumer Duty 
 
39. We broadly welcome the proposal for a consumer duty in the Bill as one way 

in which the Scottish Government, through Consumer Scotland will be 
seeking to achieve good outcomes for Scottish consumers. We note that the 
duty proposed in the Bill will apply to public bodies in Scotland and not 
actually to Consumer Scotland itself, while a definitive list of bodies likely to 
be covered by the duty is still in development. 

 
40. We note the likely value of having comprehensive guidance in order to 

provide clarity to those public bodies to which the duty will apply. As currently 
drafted the Bill states at section 21 that Consumer Scotland may issue 
guidance and we consider the production of such guidance to be essential. 
This is especially important given that the proposed duty is one of a range of 
other duties and, without a clear steer as to what the duty hopes to achieve, 
there is a risk that it is unlikely to feature as a priority for public bodies. 
Detailed guidance, produced in consultation with these public bodies, will help 
address this. We note that any guidance might also usefully cover: 

 
 The purpose of the duty and how it interacts with other duties and 

objectives public bodies will already be subject to, including examples of 
what bodies should consider when carrying out their work. We note that 
paragraph 44 of the policy memorandum offers some clarity on this point. 
 

 Further detail as to how the reporting requirements set out in section 22 of 
the Bill operate, including how public bodies have considered the duty in 
their work, how they have met the consumer duty or alternatively reasons 
for why they haven’t been able to meet the duty. 

 

 
41. We hope our consultation response provides constructive advice that helps 

the Committee in its review of the Bill. We also welcome the opportunity to 

engage further with the Committee and look forwards to giving evidence in the 

formal hearings scheduled for November. 
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