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These are personal thoughts.  They do not reflect the views of the Scottish 
Government, nor even the Agency, and sometimes indeed, they are not even my 
own views – they are just musings to prompt discussion. 
 
This rather unusual publication comes about because of the COVID pandemic.  Over 
the last two years, there have been growing calls for a “generic review” of the 
statutory debt management and debt relief landscape.  This in part results from a 
perception – a genuine perception however much I might argue that it is poorly 
based - that proposals put forward in Agency and Scottish Government consultations 
have treated the products individually, and not considered their interrelation: that 
changes over the last five years have represented “tinkering at the margins” rather 
than addressing the fundamental issues. 
 
This was of course partly deliberate.  April 2015 saw the coming into force of the 
Bankruptcy and Debt Advice Scotland Act 2014 (“BADAS”).  This was the 
culmination of a number of years’ policy discussions and marked the last piece in 
what seemed at the time to be a radical reshaping of Scotland’s statutory debt 
solutions.  Central to that was the idea that, insofar as possible, the three main 
solutions should follow a common gateway pattern – so, for example, the debtor’s 
contribution would be determined in the same way, and would be the same 
regardless of the product.  This application of the Common Financial Tool was 
intended to promote fairness and transparency in the process.  The outcome of the 
CFT assessment would point towards the most appropriate debt option for an 
individual, as opposed to the subjective opinion of the adviser (who might be 
perceived as having a financial interest in promoting one solution over another). 
Since changes to debt products take time to fully work through the system, it is still 
relatively early days to assess the full impact of “BADAS” and the associated earlier 
reforms.   
 
Why then is another fundamental review seen as necessary?  The world is changing 
ever faster.  Not least the welfare and benefits system has seen radical redesign 
based around universal credit – and my impression is that some fairly substantial 
refinement is needed for the bankruptcy system to catch up.  Arguably this would 
help with what I see as one of the two key drivers behind calls for a generic review – 
the view that the bankruptcy system is too hard on some.  The feeling as I 
understand it is that the line at which people are required to make contributions 
towards their debts is felt to have been drawn too low. 
 
The other key driver in my view is that feeling that there is something wrong with 
Protected Trust Deeds (PTDs).  We have consulted twice on PTDs since 2016 and 
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the overarching feedback points to a need for change, but no consensus from our 
stakeholders as to what this should encompass.  This in turn comes, I believe, from 
the rapid growth in PTD numbers – and their equivalent in England and Wales the 
IVA – in the years since BADAS – one key change in which was to move bankruptcy 
contributions to the same four year duration as a trust deed (they had previously 
both been three years, but PTDs moved to four in the 2013 Regulations), and a 
perception that fees and charges in trust deeds are too high.  There is also a view 
that the PTD system does not adequately reflect the interests of minority creditors.  
In absolute terms, the number of trust deeds gaining protection is below the peak in 
2011-12: but the relative balance between trust deeds and bankruptcy has altered 
significantly since BADAS.  The impact of PPI claims on recent trends in trust deed 
numbers should also be born in mind. 
 
Finally, it is worth noting that the approach introduced by BADAS and the related 
programme of reforms depends entirely on the provision of advice services – none of 
the products (except the moratorium) can be accessed without going through a 
qualified debt advisor, whether in the free or paid sector.  And there is no doubt that 
the world of free debt advice has undergone radical change in the last five years, 
with their own publications and communications making mention of a perceived 
sharp decline in local authority funding for advice services and a general move to on-
line and telephone advice from the larger third sector bodies dramatically cutting the 
number of local, walk-in free advice shops that were the backbone of this world ten 
years ago.  The calls for welfare and rights advice on bodies in this field – such as 
Citizens Advice and local authority advice services – have greatly increased, all 
leading to those working in the debt sector feeling under enormous pressure. 
 
So the feeling that something isn’t right has grown, and grown stronger as time 
passed.  The Scottish Government committed to such a review in September 2019, 
and initial discussions on the scope, mechanism and who might be best placed to 
undertake such a review were carried out over the next few months.  These 
discussions were still taking place when the pandemic reached Scotland in March 
2020.  It must be said that most stakeholders’ preference was for the review to be 
commissioned from an external and independent source. 
 
At this point, responding to the pandemic took the Agency’s full resources: among 
other pressures, the policy team was redeployed elsewhere in the Scottish 
Government.  Even so, the Agency was able to support the Scottish Ministers in 
bringing forward a package of changes to help respond to the immediate situation – 
which of themselves have offered a chance to trial the impact of adjusting the 
existing arrangements. 
 
Together with the need to consider the longevity of the measures put in place in the 
two Scotland (Coronavirus) Acts 2020, and whether any of these should be made 
permanent, the pandemic has had a major effect on the economy.  The expectation 
must be that numbers in all the current products will start to rise sharply in the near 
future, and on past trends, can be expected to keep rising for at least two years.  
This is therefore a good time to undertake a fundamental review. 
 
However, the next Scottish Parliamentary elections are due in May 2021.  With 
pressures on the legislative timetable both from the pandemic and from Brexit – itself 
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likely to cause another economic shock – primary legislation before the election, or 
at the start of the next parliament, seems unlikely.  There are limited but useful 
changes we could make through secondary legislation – but even here, 
parliamentary time is likely to be very limited. 
 
If we are to make progress before the election, we therefore cannot wait for an 
independent review which might begin, say, in October and report at the earliest 
towards Christmas.  This paper is therefore an attempt to stimulate debate, aimed at 
moving things along both in preparing for that wider review and in terms of identifying 
where we should be looking to make short term improvements in the interim. 
 
 
What might we do? 
 
The moratorium.  It is not clear whether or not the moratorium should be seen as 
part of the generic review.  In any event, in the short-term there seem strong 
arguments for leaving this alone for now.  In the emergency legislation, the decision 
was made on a temporary basis to extend the period of the moratorium from six 
weeks to six months.  The argument that had held sway before this move was that 
allowing the moratorium to last too long would provide a disincentive for people to 
tackle their debt – we know people tend to wait too long to seek advice, and that 
momentum is necessary from that initial big step in seeking advice to getting a 
solution in place.  In the consultation on the BADAS reforms, more stakeholders 
wanted an extension, but only to 12 weeks.  But the pandemic placed a huge burden 
on advice services in, for example, adjusting to home working – and it was therefore 
felt more important to allow people a longer period free from the worry of 
enforcement to find the right option for them, rather than rush into bankruptcy.  It was 
also felt that this would allow advice services to “triage” clients, providing a holding 
solution until more time was available.  Against this, the moratorium remains open to 
abuse – only the most basic checks are carried out on application, so that it appears 
tempting to seek a six month holiday from debt repayment with little real penalty 
(applying for a moratorium appears to have little impact on credit scores, for 
example).  How far should the moratorium be focussed on simply allowing time for 
an individual to find the right longer term solution – as opposed to itself being a 
solution for those who only need time to get back on their feet? 
 
Early experience with the operation of the extended moratorium since it came into 
force on 7 April 2020 suggests fears of misuse were misplaced.  Indeed, the 
extended moratorium has so far been little used, with only 500 applications received 
as at 31 August 2020.  This figure is slightly higher than the number of applications 
respectively received in between April and August 2018, and April and August 2019.  
Neither have any representations been made raising concerns about the extended 
time period.  Of course, this is more likely to be reflective of the forbearance and 
payment breaks being offered by creditors to date, and what seems like a general 
pause in creditor action to pursue debt – so that debtors and their advisors may have 
felt less of a need to put formal protection in place. 
 
Elsewhere in the UK, the draft regulations for “Breathing Space” were published on 
15 July 2020, with an announcement that breathing space should be up and running 
by May 2021.  Breathing Space in England and Wales will be very like the 
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moratorium in Scotland.  The main differences are that breathing space provides for 
a period of 60 days, and that during that period, creditors cannot add interest and 
charges to existing debts.  This is supported by a significantly more complex 
machinery, involving a money advisor, notification of creditors, a mid-term check and 
so on. 
 
It is not clear that pausing interest and charges for 60 days offers any real benefit to 
those in unsustainable debt.  If they go on to enter a formal statutory debt solution – 
and for breathing space, one of the conditions for entry is that entering a solution 
seems likely – then it is highly unlikely that they will pay their debts in full: so that any 
interest and charges saved during the breathing space period (at current interest 
rates, a negligible amount) will simply be written off alongside the debt principal.  If 
they do not enter a formal solution, and are able to repay their debts in full, it is most 
unlikely that two months’ interest and charges will tip the balance.  It is however clear 
that freezing interest and charges is a burden for the creditors and the scheme 
administrator, and requires additional bureaucracy because it increases the 
temptation to abuse the scheme by creating a financial incentive to do so. 
 
One view might be that Scotland faces a choice: 
 
 - either continue with our “light touch” option, potentially running with the 
  current six month length if experience of the use of the emergency  
  powers continues to suggest there are no difficulties with that time  
  period; or 
 
 - move to adopt a scheme identical to Breathing Space.   
 
A third way – of adopting the best of both schemes – seems likely to create too much 
client and creditor confusion. 
 
Before making that choice, we should wait and see how breathing space works out 
in practice – in particular, the level of take-up.  It should be said that putting in place 
the mechanics necessary to run the breathing space scheme would be likely to take 
some time (hence the UK gap of at least a year between publishing “final” 
regulations and bringing the scheme into effect). 
 
In either case, one aspect of the breathing space regulations is ground-breaking and 
we should look to bring into the Scottish approach as soon as possible – the 
treatment of those undergoing treatment for a mental health crisis.  We know the 
strong links between debt and mental health, and the system should make allowance 
for this.  The current Treasury proposal – that for those undergoing crisis treatment, 
the breathing space should last the length of that treatment plus thirty days – seems 
worthy of rapid adoption. 
 
For the moratorium then, the proposal might be to take forward the current 6 month 
time period into the medium term until that point when a proper assessment of 
breathing space can be made, and as part of that, to build in an extended time 
period for those undergoing mental health crisis treatment.  An initial assessment is 
that both of these could be taken forward by secondary legislation.   
 



5 
 

 
The Debt Arrangement Scheme.  DAS is also not formally a debt relief product – in 
that the individual still needs to repay their debts in full.  However, because some 
debt payment programmes under DAS run for 10 years or more, and because DAS 
freezes interest and charges so that the debt is fixed at the start of the programme 
(provided it is successfully completed), then the programme does deliver a 
significant element of debt relief as inflation erodes the value of the initial debts.  Still, 
this is far from sequestration – those entering DAS need time to pay their debt, they 
do not need a fresh start.  It is entirely a voluntary arrangement and there is no 
“vesting” in DAS as there is in a PTD or bankruptcy.  Which means the individual 
retains the rights and ownership of all their assets (including future assets such as a 
lottery win or inheritance received during the life of the programme). Arguably then, 
DAS should also not be considered within the scope of a generic review of 
bankruptcy. 
 
The last 18 months have seen a radical overhaul of the DAS system.  First came the 
move away from the 2015 changes, marking a clear distinction for the debt relief 
products, by allowing the debtor to decide their own contribution, rather than the 
contribution being fixed at full surplus income.  Then came a restructuring of the way 
the scheme is administered, to provide free access to debtors regardless of the 
money advice organisation involved and to enable more private sector providers to 
offer the scheme.  The reforms also provided an income stream through which some 
funding could be returned to free and third sector advice bodies.  Together with a 
new computer system – eDEN – and other important changes such as allowing the 
exclusion of housing debts, this has been a thorough refresh which places DAS in a 
good position to deal with any upsurge in demand.  The success of these measures 
is in part shown by the fact that DAS application numbers have held steady in the 
early months of the pandemic, whilst applications for the other products fell sharply. 
 

Date DAS Approved TD Protected Awards of 
bankruptcy 

Aug-19 241 744 433 

Sep-19 256 725 348 

Oct-19 241 759 469 

Nov-19 228 669 359 

Dec-19 353 669 409 

Jan-20 274 890 361 

Feb-20 210 458 395 

Mar-20 336 678 379 

Apr-20 354 868 105 

May-20 237 528 88 

Jun-20 250 325 170 

Jul-20 237 297 254 

Aug-20 232 322 227 
Source: Scottish Statutory Debt Solutions Statistics: August 2020  

 
There are therefore good reasons for leaving DAS alone for now, until we have a 
chance to see the impact of these radical changes.  Indeed, I am not aware of any 
current calls for changes to be made beyond a desire to look again at “composition” 
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– the idea that if someone successfully maintains a plan for a period of time, then 
their outstanding debt should be written off.  The current scheme includes an 
element of this – but the period for which payments must be maintained is so long 
(12 years), and even then creditor agreement is required, that this has little real 
world impact.  Indeed, some money advisers approach creditors after a client has 
paid a percentage of their debts to ask creditors to agree to write off the remainder at 
that juncture. Although not in keeping with the ethos of DAS to repay debts in full, as 
DAS is a voluntary product, there is sufficient flexibility to allow clients and creditors 
to reach such agreements.  That said, creditor responses vary, with many arguing 
that any increased element of debt write-off fundamentally alters the nature of DAS, 
and makes it appear more like a debt relief product rather than a debt management 
one. 
 
DAS, like the moratorium, has long been the envy of other parts of the UK (and 
further abroad) – and, like the statutory moratorium, the Westminster Government 
are now committed to introducing a similar product, know currently as the “Statutory 
Debt Repayment Plan” (SDRP), which is expected to be available from March 2022.  
Again, although very similar to DAS, this is far from a simple copy – for example, 
proposals under SDRP are supposed to be for less than 7 years, with an absolute 
cut-off at 10, the scheme allows for priority debts to be paid down more quickly and 
the thinking on how the scheme will be financed (although far from settled) looks 
very different.  And again, there seems a strong case for leaving DAS as it is until we 
see how this close copy works, and whether it has any lessons for us to learn.  One 
view is that it would be hard for Scotland to run a separate but ever so slightly 
different product if SDRP achieves large-scale take-up – as both creditors and 
consumers find such differences hard to understand. 
 
Insolvency – the Debt Relief Options 
 
Here there is scope for more radical consideration.  There are three products in this 
area with some significant overlap, and some – including the Economy Committee – 
have called for consideration of introducing a fourth option.  The common factor is 
that all these products are for people who require some measure of debt relief.  
Although the reforms introduced in 2015 have been broadly accepted, and the 
Agency’s annual stakeholder events (where we hear the views of far more people 
from the sector than ever respond to our or other consultations) have shown no 
appetite for fundamental change, there are aspects of the system that divide opinion.  
This is focussed on PTDs, but also on: 
 
 - the way in which the contributions individuals must make are  
  calculated (the Common Financial Tool); 
 
 - the level of statutory interest; 
 
 - the family home 
 
This is not meant to be an exhaustive list – but it does illustrate a key issue here: 
these concerns are largely totemic, not arising from real world evidence of hardship.  
So for example the level of statutory interest, currently set at 8%, is clearly too high.  
But it is only relevant when there are enough funds in a case to repay all the debts in 
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full (in 2019-20, there were only 176 such cases, around 22% of cases where 
ordinary creditor dividends were paid, or around 6% of all cases concluded), and it is 
only relevant when creditors chose to accept the statutory rate rather than insist on 
the rate pertaining to the individual debt – so that reducing the statutory rate to 0 
might even reduce any funds going back to debtors.  Nevertheless, it is important to 
address the symbolic unfairness here, and since this could be tackled by relatively 
simple secondary legislation, it is one of the few candidates for immediate 
improvements that should be taken forward this side of the election.   
 
Similarly, the family home features in very few bankruptcies – when it does, it is 
usually heavily secured, so that it is the secured lender who decides whether or not 
the house should be sold, not the bankruptcy process.  Evictions are rarer still (in 
2019-20, contested evictions numbered only 48), can only be taken forward with a 
sheriff’s agreement, and usually result from individuals who have “disappeared” or 
are failing to co-operate with the process.  All arise from cases in which a creditor 
applied for the bankruptcy (see below). 
 
 
Setting contributions 
 
Finally, although the Common Financial Tool has been a real point of contention for 
the Agency, with two failed attempts in the Parliament to replace the outdated 
Common Financial Statement with the Standard Financial Statement now widely 
used across the rest of the UK in an extensive range of settings, I am not aware of 
any representations made to us by the individuals concerned that living on the 
income left after contributions set by either tool has left them in particular hardship.  
The system allows those contributions to be reviewed at any point should an 
individual find them unmanageable – and requests for this do not come forward with 
the regularity that would show the tool was producing unsustainable numbers.  Of 
course, the vast majority of those in the bankruptcy products pay no contributions at 
all.  Concerns here seem to be twofold – a natural antipathy to change, and a 
concern that neither CFS nor SFS guarantee the equivalent of a minimum income 
standard (even if in practice they always deliver this): in part this also reflects a 
feeling that because the mechanics of the SFS are seen as trying to derive an 
acceptable level of retained income by matching the indebted individual against the 
poorest 20% of society, this is by definition an unacceptably low level. 
 
Still, there is no positive evidence showing that living standards of those paying 
contributions are acceptable, so this remains a sore point.  The Agency had been on 
the point of commissioning independent research into this when the pandemic 
arrived, and should do so as soon as circumstances permit. 
 
We should also admit that the SFS has never recovered its reputation in the eyes of 
the Scottish debt advice community because in its first year, statistical analysis 
suggested it was noticeably less generous than the CFS.  I stand by the argument 
that both tools make allowance for individual circumstances, so that the actual 
contribution paid should be the same regardless of the tool used – but nevertheless, 
in that first year, mechanical application of the tool would have left individuals paying 
more towards their debt solutions.  In each of the three years since, the SFS has 
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been more “generous” – but that initial impression has stuck, and it has not proved 
possible to move the perception. 
 
We know that any approach based on individual circumstances is inevitably more 
burdensome as it involves an assessment of those individual circumstances – and 
that burden falls primarily on the individual and the money advisor.  We also know 
that in bankruptcy in particular, no contribution is payable in the bulk of cases – 
around 85% of the bankruptcies awarded in 2019-20, including MAP, Full 
Administration and Creditor Petition bankruptcies.  So that the tool is almost more 
central as the “gatekeeper” between MAP and Full Administration, since only if an 
individual is judged to have no surplus income under the CFT can they access MAP.  
Arguably those with surplus income at the point of bankruptcy are more likely to see 
an increase in that surplus income in the following period – so that even if a 
contribution of £20 a month is not worth collecting in itself, the potential for this to 
grow makes a full administration justified.  But the evidence is that this rarely 
happens in practice. 
 
We should also note that in England and Wales, their equivalent of MAP – the Debt 
Relief Order – ignores the first £50 of surplus income.  Arguably England and Wales 
(who do not appear to see a DRO as “bankruptcy” at all) have deliberately adopted 
an approach to keep people out of Full Administration bankruptcy if possible – their 
fee structure for example strongly suggests this, and explains the much larger 
percentage share of their debt solution market taken by their equivalent of the PTD 
(the IVA).  It is however clear that they do not see it worth creditors’ while to collect 
contributions of £50 or less.   
 
We attempted to do the same in Scotland by allowing individuals in debt solutions an 
allowance for saving before they were seen as having surplus income (the DRO 
system did not initially allow this – though it does now as they have adopted the 
SFS).  The savings provision has however simply not been used in Scotland – and 
set at 10% of otherwise surplus income up to a maximum of £20 a month still leaves 
some very small contributions theoretically due. 
 
The Scottish Parliament also made a small but significant change to the system 
during the passage of the second COVID Act.  It has long been a principle of the 
system that it should not be possible to take contributions from welfare payments 
that are based on an assessment of income (one part of the state should not be able 
to take away income that another part of the state has decided an individual needs to 
have an acceptable living standard).  And I would accept that the bankruptcy system 
has failed to take account of changes to the welfare payments system – such as 
universal credit – which include a strong incentive element.  But the Parliament went 
further in May by deciding that those receiving contribution-based benefits should 
also be entitled to a zero application fee.  Households with the same income – but 
from different sources – are left being treated differently.  So there is work to do to 
ensure the CFT system catches up with this and other recent benefit changes. 
 
But we should ask if the game is worth the candle.  We should approach this with our 
eyes open, and should not be too quick to move away from the 2015 reforms – not 
least because much of the perceived burden of the current system is around the 
establishment of an individual’s income and expenditure: work an advisor will 
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undertake anyway in order to be able to offer the best possible advice.  The current 
system allows every contribution to be set on an individual’s circumstances.  So we 
have a family with two dependents with household monthly income of £2,300 not 
paying a contribution, and an individual with a household monthly income of £1,000 
paying a contribution.   
 
Any move to a simpler more mechanical approach will lose that flexibility.  On the 
other hand, it would be far more efficient to administer, offer greater certainty to 
individuals, and greatly reduce the perceived burden on money advisors.  Still, it 
would also almost certainly significantly reduce the returns to creditors – since the 
base needs to be high enough to offset the majority of individual circumstances.  We 
know that envious eyes have been cast towards systems in use in other countries, in 
particular Australia – a brief explanation of whose approach can be found in Annex 
A.   
 
Applying such an approach in Scotland might mean something like: 
 
 - contributions based entirely on household income (though establishing 
  household income relies on the co-operation of other members of the 
  household); 
 
 - contributions set as a fixed percentage share of income over a certain 
  point – with that percentage share rising with income.  
   
Inevitably such an approach will benefit some and penalise others – for example, 
those with justifiably high living costs and those with different household 
compositions.  Any exceptions to a formulaic calculation should however be kept to 
the absolute minimum – perhaps no more than maintaining the current approach 
whereby no contribution can be taken from benefits.  One further advantage of such 
a change would be that it removes the current disincentive on debtors to increase 
their income: under the current system, for example, in theory every additional penny 
earned by overtime ought to be paid into the bankruptcy as it is extra “surplus 
income”. 
 
This is easy to say – but determining the right point at which contributions should 
start, the rate at which contributions would be taken at that point, and any 
subsequent taper, are all open to endless debate.  There is also a clear link between 
any bankruptcy regime and the availability of credit, and a bankruptcy system 
perceived as more generous may reduce credit availability to those who need it 
most.  We should look to pin this system to limits determined as fair elsewhere – with 
an automatic uprating on the thresholds in bankruptcy as these thresholds rise in 
their current use.  Again, there are a range of such thresholds we could use.   
 
Potential models include: 
 

the thresholds used for benefits calculations (but see earlier comments 
about the difficulty of using universal credit because of its own taper) 

 
the Scottish poverty line (£19,400 a year for a single person with 
children aged five and 14.  Less than £475 per week or £24,800 a year 
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for a couple with children aged five and 14) – which has the advantage 
of already including elements for household size). 

 
Scottish income tax thresholds (perhaps with contributions starting at 
the intermediate rate – for 2020-21, £25,158). 

 
the rates used elsewhere in the court debt system, thinking in particular 
of the diligence against earnings tables (perhaps starting at the middle 
threshold - £22,083) 

 
We would welcome other suggestions.  Taking these together, there seems a 
starting point around £25,000 – with a higher threshold between  £35,000 (diligence 
against earnings) and £43,500 (income tax).  Under any system, the majority of 
cases will continue not to pay any contribution. 
 
This kind of change to calculating contributions requires full consultation and more 
detailed modelling – so would be something for the post-election period. 
 
 
Do we have the right debt relief products? 
 
The Minimal Asset Process is for those who cannot afford their debts, nor any 
contribution towards them – either from ongoing income or from the sale of any 
assets they possess.  This product stands alone for those with no reserves, who 
need a fresh slate. 
 
A creditor application for Full Administration bankruptcy also stands alone as the 
final step a creditor can take when an individual disputes or refuses to pay a debt.  
These terms are used deliberately – even for the creditor, this is an expensive and 
time consuming route to take, and although many creditors use this as a final stage 
to try to engage a debtor with the aim of reaching an agreed way forward, most 
creditors will not use it unless they believe they have a chance of recovering more 
than their costs.  Arguably public authorities such as HMRC are readier to apply for 
bankruptcy with no expectation of recovering their costs; and it is noteworthy how 
large a share of creditor applications for bankruptcy come from the public sector.  
Such cases tend to impose costs both on the petitioning authority and on the 
Agency. 
 
There is however significant overlap between a debtor application for Full 
Administration bankruptcy and a PTD.  These are essentially similar products so that 
many individuals can largely chose between them – the most important differences 
are: 
 
 - there is less perception of stigma around signing a trust deed;  
 
 - there are certain occupations where jobs cannot be held by those who  
  have been declared bankrupt, but can be held by those who have  
  signed a trust deed.  This is because such individuals are perceived as 
  being more open to financial and other pressure;  
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 - there is a process in trust deeds which allows agreement to be reached  
  in relation to a specified property, normally the family home, that the  
  trustee will not take steps to realise the property and, instead return it  
  to the debtor, provided that certain conditions are met; and 
 
 - at the end of a trust deed, a debtor is reinvested in their estate, and the  

trustee is not entitled to assets discovered after the debtor’s discharge, 
whilst in bankruptcy a trustee can be re-appointed if assets are 
discovered in the following five years.  This was a key distinction in 
dealing with PPI claims. 

 
The first and second of these seem anachronistic.  In particular, I can see no 
rationale for treating someone who has applied for their own bankruptcy any different 
from someone who has signed a trust deed in employment terms.  They are both 
regarded as being insolvent – and it seems perverse to treat as more open to 
pressure someone who has taken action to address their debts as opposed to 
someone who has not done so.  However, the point about the family home remains a 
central distinction – which I return to below. 
 
The other main distinction is that PTDs are delivered entirely by commercial firms in 
the private sector – so that PTDs are pro-actively promoted through commercial 
advertising - whilst debtor applications for Full Administration bankruptcy tend to 
arise from an individual deciding to seek advice and result in a process administered 
by Accountant in Bankruptcy.  This does not have to be the case – debtors can 
select their own trustee, and the Agency is only appointed when no other selection is 
made.  But the number of Full Administration bankruptcies with a private trustee is 
small (under 30% of all Full Administration bankruptcies awarded in 2019-20), and 
growing smaller.  Only seven IP firms have a current caseload of more than 100 and 
only two trustees have been appointed in more than 20 new cases in the first half of 
2020.  It seems clear that, for the private sector and with clients who can afford the 
choice, the trust deed is a more attractive option. 
 
There are other significant differences in the process – so for example creditors are 
circulated before a trust deed is protected, and can object to its terms, whilst 
bankruptcy can come as a surprise for the creditors and one they must abide by.  
And also, for obvious reasons, a trust deed is only available to an individual who can 
afford to pay at least sufficient into the trust deed to cover the trustee’s costs and a 
dividend to creditors (a guideline might be £100 a month) out of their ongoing surplus 
income: whilst for bankruptcy there is an upfront fee which may act as a deterrent.  
However, from the point of view of the debtor, the processes and the outcome will in 
most cases be very similar.   
 
Arguably, individuals needing debt relief could be better divided as follows: 
 
 - those who can afford nothing towards their debts; 
 
 - those who can only afford a monthly contribution from their ongoing  
  Income; and 
 



12 
 

 - those who have assets which can be realised to set against the debts, 
  whether in addition to a monthly contribution or not. 
 
Would it be better if there were a single debt product for each of these groups?  If so, 
what would need to change?  (I am mindful that the Agency consulted on a similar 
approach in 2012, but then to sit alongside PTDs, rather than including them in the 
reform.) 
 
 
The Minimal Asset Process revisited 
 
Arguably, the Minimal Asset Process is already an effective answer for the first 
group.  The question here might be whether it is sensible to have – as currently – a 
“maximum debt level” above which individuals cannot access this route.  The 
judgement has always been that, for those who cannot afford any contribution 
towards repaying their debt, if their debts are of a certain level, there is a public 
interest in assessing how the debts have arisen – not least for wider public protection 
purposes.  In 2019-20, around 53% of Full Administration bankruptcies would have 
been MAP had there been no maximum debt level.  As shown in the table below, the 
measures brought in by the Coronavirus Scotland No 2 Act may influence change in 
the proportion of all submitted debtor applications that are for MAP from around 53% 
of applications submitted in 2019-20 to 74% since 27 May 2020 when the 
Coronavirus Scotland No 2 Act came into force.  
 

Date Submission - 
MAP 

Submission - 
FA 

2019-20 53% 47% 

27 May 2019 – 31 August 2019 54% 46% 

27 May 2020 – 31 August 2020 74% 26% 
Sources: Scottish Statutory Debt Solutions Statistics: August 2020; 
               BASYS Administrative data 

 
It might be possible to have a “MAP+” process, under which those with debts above 
a certain level essentially followed a MAP process but with a discharge delayed for a 
further six months (to match the year’s discharge in Full Administration cases).  An 
initial desk-based assessment could be made of whether any further investigation 
into how the debts had arisen should be carried out, and at that point the case could 
be moved into Full Administration – at which point the debtor would be interviewed 
by a representative of the trustee, creditors could be contacted and so on.  This is 
not far from what happens in practice today for those “Full Administration” cases 
where it is clear the debtor meets MAP criteria all apart from a higher level of debt. 
 
It is worth considering how any revised MAP – or indeed, MAP itself – should be 
funded.  There is currently an upfront application fee of £90, which is the only fee 
charged in a MAP.  In 2019-20, this was not sufficient to cover the costs of the 
process.  The emergency legislation rightly brought in fee reductions – including to 
zero for those in receipt of certain benefits – and in the first three months of the new 
legislation, around 84% of MAP cases paid no fee.  Should this emergency fee 
structure be made permanent, the product will run at a significant loss.  There is also 
a concern I may return to below that the process of applying for any debt relief 
product should not be too easy, nor the consequences of doing so too slight (nor 
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does this contradict the argument made earlier that as far as possible, any stigma 
from going bankrupt should be removed). 
 
 
A process for those with no assets, who can afford a monthly payment 
 
This would be a lighter touch cross between a PTD and a Full Administration 
bankruptcy.  Arguably it could be administered by either AiB or the private sector, but 
it might be possible to set a fully fixed fee at a level significantly lower than that 
currently charged by PTD providers – both because it would exclude assets from the 
start, and because there does not seem to be a need for this kind of case to be 
overseen by a fully qualified insolvency practitioner with the associated costs. 
 
There are a number of issues that would need to be resolved, including in particular 
the “gatekeeper” role (both for this and for all products – this is an issue returned to 
below). 
 
The second key issue is whether this should be more like a trust deed – a voluntary 
agreement between a debtor and their creditors, by which the debts are written off in 
exchange for the debtor meeting certain obligations (the main one being the 
payment of four years’ contributions), or like a bankruptcy: in which debts are written 
off regardless of creditors’ views.  One concern around trust deeds is the perception 
that, in a failed trust deed, the debtor may have been making payments for a year or 
more, but find their debts unchanged as the contributions have been insufficient to 
cover the costs of the process.  Something more akin to bankruptcy would both 
tackle this, and remove the need for an extensive process of creditor notification 
before award. 
 
Other key design questions might be around: 
 

 -  the minimum debt level.  For the purpose of stimulating 
discussion, I would suggest £10,000.  Bankruptcy for lesser amounts seems 
unjustified for a group who by definition have surplus income, and significant 
surplus income at that.  At 5% interest, debts of £10,000 would require only 
£500 a year to service.  Those with less than this level of debt but who have 
surplus income seem unlikely to need debt relief as opposed to debt 
management (when this is taken together with earlier suggestions of replacing 
the CFT approach to determining whether or not “surplus income” is 
available); 
 
 - should there be a minimum dividend, for example, of 20p in the 
£ for creditors – as a way of keeping costs under control.  With a minimum 
debt level of £10,000, and say monthly payments of £100, this would leave a 
maximum available fee of £1600 (see further below for explanation).  Again, 
the Agency has consulted on a minimum dividend before; 
 
 - a right of review/appeal to AiB (and/or the sheriff) by any party 
leading to a recall of the award on the basis of any failure of process, 
including failure to disclose significant information; 
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 - dealing with “acquirenda” – if an individual inherits or otherwise 
obtains assets after “award”, what happens? 

 
Arguably tighter control on fees will remove any incentive for lead generators outside 
the regulatory control framework to work in this market. 
 
One reason why PTDs may be more popular than other debt relief products is that 
the firms providing them may be more accessible than traditional sources of debt 
advice – not only can an individual get an appointment faster, but at a more 
convenient time (usually including evenings and weekends).  Unrealistic to expect 
the free debt advice sector to be able to match this – but whilst this discrepancy 
remains, and the perception remains that the customer’s choice of debt product is 
somehow influenced by the providers’ financial interest, the relative popularity will 
continue to raise eyebrows.  Moving to a system where the statutory debt product 
available to a customer is entirely driven by their circumstances, as outlined here, 
would remove possible concerns in this area. 
 
But this comes with a danger.  There is a shortfall in debt advice capacity in 
Scotland, and we cannot afford to drive the private sector out of the market – which 
means it must remain possible to make a profit.  Since private sector involvement is 
almost entirely focussed on the PTD sector, radically replacing that with a product 
designed to be cheaper and less administratively burdensome may present some 
challenges.  Similarly for the Agency, the only debt solution where income from fees 
and charges exceeds costs is PTDs – which currently fund a significant share of the 
costs of Full Administration bankruptcy.   
 
 
A process for those with assets  
 
I cannot imagine any system existing without the option of bankruptcy as a means to 
providing debt relief where necessary and enabling a trustee to recover, manage and 
realise a debtor’s estate for the benefit of creditors.  The existing Full Administration 
bankruptcy process, whether subsequent to a debtor application or creditor petition, 
fulfils this role and the general framework that we have in place has provided an 
effective means of dealing with assets in insolvency for many years. 
 
While I would see something very similar to Full Administration bankruptcy 
continuing as a key element of our landscape – there is, I believe, scope to look at 
whether the limits on asset levels should be considered and whether these could 
align with revised thresholds for entering MAP bankruptcy and access to any system 
that would deal only with contributions.  Considerations around the family home are 
important here and I discuss this further below.      
 
 
The gatekeeper role 
 
Currently to gain access to any of the debt relief products a debtor must first seek 
advice from a qualified money advisor.  For bankruptcy, the adviser must sign a 
certificate of sequestration; in DAS the adviser completes the application; and for 
PTDs, the insolvency practitioner must complete a form which refers to their 
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discussing all products with the debtor before they sign the trust deed.  The question 
of whether or not the system creates incentives to put individuals into bankruptcy 
who do not need debt relief is a challenging one – it in part depends on an 
assessment of the advantages and drawbacks of doing so.   Apart from the stigma 
and job limitations mentioned above – and which we would propose to do what we 
can to reduce – the main drawback would appear to be the impact on the individual’s 
credit score.  It is worth noting that those considering a formal debt solution are 
unlikely to have high credit scores they wish to protect. 
 
 
How long should each process last? 
 
One concern with the current system is a perception that an individual can “choose” 
between a DAS and a PTD.  Hypothetically, under the first, they might pay £100 a 
month for seven years before their debts were cleared – under the second, it would 
be four years.  There seems a clear incentive here to choose debt relief over debt 
management. 
 
Various recent changes have been made to try to address this – individuals can 
choose to put in less than their full surplus income in DAS, and a trust deed will no 
longer be protected if the debt would be paid off through a DAS by the same monthly 
contribution in four years (and in a PTD, it is still the full surplus income that should 
be paid).  Consultation responses on this issue have supported similar arrangements 
to refuse protection of a trust deed if the contributions payable can meet the debt 
where payments are scheduled to run over a longer period (for example, where 
additional contributions are taken in lieu of equity in a property).  
 
But this does raise the question of how long an individual should be required to 
contribute towards their debts once the judgement has been made that they cannot 
repay in full.  BADAS increased the duration of the contribution period in Full 
Administration bankruptcy from three years to four – to match the period for PTDs.  It 
seems likely that this was one of the changes which made PTDs more popular 
alongside the significance of PPI and heavy advertising from the sector to promote 
PTDs as a debt relief product – from that point on, the relative share of Full 
Administration bankruptcies fell sharply. 
 
On the one hand, there is little indication that the fourth year imposes any 
disproportionate additional burden on individuals – those who manage for three 
years tend to manage for four.  And there is an argument that certain issues, 
especially around property, can require a long time to resolve.  On the other, looking 
to England and Wales, an IVA (their PTD equivalent) typically lasts 5 years, but 
monthly contributions in their bankruptcy last only 3 years.  The EU Directive on 
Restructuring (2019/1023) requires an insolvency process for individual 
entrepreneurs with full discharge – including the end of any payment plan – in no 
more than three years.  This will not bind Scotland, but does indicate the broader 
direction of travel. 
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Dealing with the Family Home 
 
One of the drivers for the establishment of DAS was the need to find a way to ensure 
absolute protection of the family home whilst allowing more time to repay debts – 
DAS delivers this: a small element of debt relief delivered by the freezing of interest 
and charges, and sufficient time to repay the debt principal.  It was felt at the time 
that this was a USP compared to bankruptcy and PTDs, where formally assets 
including the family home passed to the trustee to be realised for the benefit of 
creditors (though with a very significant range of safeguards that ensure debtors’ 
family homes have strong protection even in these circumstances). 
 
Another reason for the rise in popularity of the PTD is that currently virtually no 
properties or other assets are sold – PTDs have become simply a matter of monthly 
payments.  Assets worth more than £10,000 were realised in 81 PTDs awarded in 
2019-20 – around 0.9% of all trust deeds protected in 2019-20.  In certain 
circumstances, this has led to those completing a trust deed and being discharged 
from their debts whilst retaining £100,000 of equity in a property.  Whilst there are 
situations in which this is both acceptable to creditors and fair for wider society, this 
has raised concerns – and in the last 18 months or so, has been less common. 
 
Houses are sold in bankruptcy – though the majority are in fact simply the 
bankruptcy trustee acting on behalf of the secured lender.  The number of cases in 
which a family home is sold with the equity realised for the benefit of ordinary 
creditors in the bankruptcy is small, and the majority of these sales are with the 
agreement of the individuals concerned (for example, in situations where the 
bankruptcy in part arises from relationship breakdown).  There were 48 contested 
evictions in 2019-20. 
 
Arguably the replacement of PTDs and Full Administration bankruptcies by products 
designed for those with and those without assets would bring greater certainty and 
more equal treatment across the board.  Sale is already the last resort, with 
individuals offered repeated opportunities to find other ways of contributing an 
acceptable amount towards their creditors other than selling a property against their 
wishes.  It is therefore tempting to at least consider excluding the family home 
entirely.  However, how then should we deal either with individuals who refuse to 
cooperate with their trustee, and what leverage do creditors have to force individuals 
to engage – it is notoriously difficult to enforce court money judgements on those 
who simply ignore them.  Creditors, of course, include small businesses that may go 
bankrupt themselves if they cannot secure payment – the financial institutions are 
more likely to have loans secured against the property in the first place.  It is also 
possible to imagine a temptation to game the system if the family home were 
excluded, with debts deliberately incurred elsewhere in order to boost what would be 
protected equity.  The ongoing discussions around land attachment are also relevant 
here. 
 
 
Why make changes now, and what are the pitfalls? 
 
We would expect the numbers of those needing a statutory debt solution to rise 
sharply over the coming year as a result of the economic impact both of COVID and 
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of Brexit.  But few of the changes outlined above could be taken forward in a 
timetable that would lead to them being in place before this expected upswing in 
cases arises – in reality, even if an incoming government after the May 2021 
elections treated this as top priority, the changes might only by fully in place by April 
2022, and April 2023 seems more realistic. 
 
There is of course another potential pressure coming towards the Agency – the need 
to prepare for the possibility of a future referendum on independence.  Looking at our 
peers internationally, it is clear that corporate insolvency absorbs the majority of 
management and political attention in bodies that cover both personal and corporate.  
Given the huge pressures taking on corporate insolvency and other functions will 
place on AiB, there seems a good case for “clearing the decks” – putting in place a 
set of personal insolvency reforms so that the system can largely be left alone for at 
least five years, and moving towards processes that are as efficient and effective to 
administer as possible. 
 
The pitfalls are that there is much in the above paper that moves the balance in the 
debtor’s favour.  We absolutely have to avoid doing anything that creditors perceive 
as increasing their risk of bad debts, and reducing still further their returns from those 
who have to enter statutory debt products.  Their reaction could only be to reduce 
the availability of credit – or increase the cost of that credit – to those who need it 
most.  Making bankruptcy too attractive to individuals is not in the interests of the 
poorest in society. 
 
 
Conclusions and next steps 
 
This paper is intended to provoke reaction.  That reaction will help set both the 
starting point for the generic review, and any immediate changes – both in 
responding to the Economy Committee’s report and in considering whether any of 
the changes introduced by the two COVID Acts should be made permanent. 
 
You are invited to send written comments to policy@aib.gov.uk, and to look out for 
any of the number of opportunities we will set up for discussion in the coming 
months. 
 
 
  

mailto:policy@aib.gov.uk
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Annex A – Alternative Contribution Model - Australia 
 
1. The bankruptcy system in Australia seeks to ensure that bankrupts who can 
afford to pay towards their estates do pay.  There are no restrictions on a bankrupt 
being employed and earning an income, however, if the bankrupt exceeds a certain 
amount, they will need to pay contributions to the trustee.   
 
2. The contribution is calculated by the trustee based on a formula specified in 
the Bankruptcy Act 1966.  The threshold for when contributions start is determined 
by legislation and is not at the discretion of the trustee.  The current base income 
threshold for someone with no dependants is AUD59,031.70 (£33,330.68*).  The 
formula is shown below but essentially half of any income above this amount goes 
towards repaying the creditors.   
 
The process 
 
3. The trustee assesses a bankrupt’s contribution liability each year (or part-
year).  Assessments are carried out as early as possible providing the bankrupt with 
an opportunity to pay the full amount owed (the liability) prior to the end of the 
relevant assessment period or before the end of the bankruptcy.  A re-assessment 
can be carried out at any time where there is a change that impacts on the liability. 
 
4. Where the bankrupt believes their income is below the threshold and that 
income contributions will not be required, the trustee is still entitled to ask questions 
and gather information about the bankrupt’s income.  There are penalties for failing 
to provide information.   
 
The formula 
 
5. The formula for calculating the contribution is: 
 

Assessed Income less Actual Income Threshold Amount 
Divided by 2 

 
Assessed Income – includes income from all sources (not just those subject to 
income tax) less income tax, Medicare levy, Medicare levy surcharge and child 
support or maintenance paid pursuant to the Family Law Act 1975 or an order that 
has been registered in or approved by a court in Australia. 
 
Actual Income Threshold Amount – is a set dollar amount that takes into account 
the number of dependants that the bankrupt has.  It is calculated with reference to 
the base income threshold amount and is updated in March and September each 
year.  The current actual income threshold amount is set out as follows:   
 
No dependants  - AUD59,031.70 (£33,330.68*)   
1 dependant – AUD69,657.41 (£39,313.60*) 
2 dependants – AUD74,970.26 (£42,312.09*) 
3 dependants – AUD77,921.84 (£43,987.51*) 
4 dependants – AUD79,102.48 (£44,653.99*) 
More than 4 dependants – AUD80,283.11 (£45,320.46*) 
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A member of the bankrupts family can earn income of AUD3,708 during the 
assessment period and still count as the their dependant.   
 
6. Further information on bankruptcy and income contributions can be found on 
the Australian Financial Security Authority’s website.  
 
 
* Conversation rates were used as at 21 September 2020 

https://www.afsa.gov.au/insolvency/cant-pay-my-debts/consequences-bankruptcy

