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16 November 2018 
 
Dear Gordon, 
 
I would like to thank the Economy, Energy and Fair Work Committee for inviting me to give 
evidence on the Damages (Investment Returns and Periodical Payments) (Scotland) Bill on 
6 November. 
 
In the course of the evidence session I undertook to write further on two points – the use of 
30 years as the assumed damages profile and the availability of Qualified One Way Cost 
Shifting (QOCS) for applications concerning variation of Periodical Payment Orders (PPO). I 
am also taking the opportunity to clarify some other issues raised during my evidence 
session. 
 
Assumed Damages Profile 
 
In terms of the 30 year assumed damages profile, we are content that, while not based on 
any authority, it represents a useful duration which is neither too short nor too long and gives 
a Personal Injury Discount Rate (PIDR) which is a reasonably good fit for a broad range of 
award periods. A longer damages profile period would potentially provide a PIDR which 
could be too skewed away from being suitable for shorter award periods. This was 
considered in developing the policy on the damages profile for the Bill. The Government 
Actuary’s Analysis to the Scottish Government contains some information on this.  
 
The Government Actuary’s Department will provide more limited data on shorter and longer 
duration profiles for comparison purposes ahead of each review exercise. That data will 
indicate if there is a need for different rates for different award periods, it did not indicate so 
for present purposes. 
 

In the Committee session on 30 October, James Dalton, Association of British Insurers, 
suggested that their analysis points to the average life expectancy of a settled claim being 
around 40 to 45 years. I understand they have offered to share data on this with the 
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Committee.  That analysis has not been made available to us and we will be interested to 
see it.  
 
Alan Rogerson, the Forum of Scottish Claims Managers, in the same session referred to life 
expectancy in connection with the 30 year damages profile, pointing out that a 56-year-old 
male in the United Kingdom has a life expectancy of 29.64 years, so anyone who is under 56 
would go beyond the 30-year period. At 59 years old, a woman has a life expectancy of 
29.76 years.  
 
It may be helpful for me to set out that damages awarded to pursuers will still reflect the 
pursuer’s life expectancy (where that is relevant) – the 30 year period is only being used to 
set the discount rate and not limit award sizes. So, a young adult with a life expectancy of 50 
years will still receive much more money than the 56 year old with a life expectancy of 30 
years.   It is also worth noting that not all damages are rest of life – for example some might 
be paid in respect of lost earnings up to retirement age or others for fixed periods.  
 
I note that Pannells, Financial Planning Ltd who carried out some analysis to inform DAC 
Beachcroft’s written evidence to the Committee and to whom the ABI sought advice from to 
inform their further evidence to the Committee on the GAD analysis, offered the following 
view on the reasonableness of the assumed damages profile of 30 years:- 
 

“We would suggest that the assumption of a 30 year period for investment is a 
reasonable assumption. Whilst some personal injury claimants will potentially have 
investment periods of longer than this or indeed shorter than this on a ‘rest of life’ 
basis, we would agree with the suggestion in the Government Actuary’s Department 
(GAD) report of 19th July 2017. This suggests that the 30 year assumption would sit 
somewhere between “short” awards (for example given to those with severe injuries, 
lower life expectancy or older claimants) and “long” awards (for example given to 
younger claimants).” 

 
Qualified one-way costs shifting (QOCS) 
 
In terms of the availability of QOCS for an application for a variation of a PPO we are 
sympathetic to the points made.  The purpose of QOCS is to protect the pursuer in a 
personal injury action from an adverse award of expenses if the case is lost.  Otherwise the 
pursuer might potentially become bankrupt if they lose and have to pay the defender’s 
expenses.   
 
Variations of PPO can be either upwards or downwards and so, in the latter case, the 
original pursuer may be opposing the variation. We will therefore need to consider how best 
this might be progressed so that the original pursuer might be able to enjoy the protection of 
QOCS in all of the possible scenarios. 
 
I wonder too if it might be helpful to expand on a couple of the other areas discussed.  Andy 
Wightman, MSP, was probing the pre review process in terms of checking what the portfolio 
would look like and what consultation would be done since there is nothing about this on the 
face of the Bill.   
 
Ahead of the second and subsequent regular reviews, given that Scottish Ministers are not 
themselves in a position to take a view on whether the portfolio and adjustments remain fit 
for purpose they will need to take professional and expert advice.  Scottish Ministers have 
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used Government Actuary’s Department’s (GAD) specialist expertise to inform the portfolio 
etc. in the Bill and so will continue to engage with GAD and suitable professionals or experts 
to review whether those aspects of the Bill remain appropriate to meet the needs of the 
hypothetical investor. Given that this work will shadow/mirror work already carried out, which 
is not set out in legislation, we are of the view that there is no need to legislate as this 
engagement will simply be a continuation of this work. 
 
Success Fee Agreements 
 
Jamie Halcro Johnston, MSP, asked about ‘no win no fee agreements’ under the Civil 
Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 (the 2018 Act) and the 
provisions which apply success fee caps to lump sum awards of damages but not to 
periodical payment awards or settlements. He questioned how pursuer solicitors might 
advise clients about taking a PPO (it should be noted that it might be a claims management 
company (CMC) which provides the success fee agreement).  It might be helpful if I 
expanded further on the answer provided by Scott Matheson. 
 
The 2018 Act was based on recommendations of Sheriff Principal Taylor who made very 
carefully considered recommendations to deal with the issue of future loss and the potential 
for conflict of interest inherent in the choice between whether a success fee should be 
payable where the future loss element of damages is paid by means of a lump sum or by 
PPO.  If the future loss element of damages is to be paid by PPO, then those sums will 
never be included in the calculation of a success fee. 
 
The safeguards recommended by Sheriff Principal Taylor to address the potential conflict of 
interest are implemented in section 6(4)-(6) of the 2018 Act.   
 
Once those provisions come into force,  if the pursuer has entered into a success fee 
agreement (which can be a speculative fee agreement or a damages based agreement), 
those provisions will restrict the circumstances in which the future element of a damages 
award can be used in the calculation of the success fee payable to the provider of the 
success fee agreement.  If the future element exceeds £1 million and is to be paid by lump 
sum, then the future element figure can be used in the calculation of the  success fee. 
Sheriff Principal Taylor did not anticipate, and the Scottish Government does not anticipate, 
that PPOs will be much used in cases involving a future element which would fall below £2 
million when expressed as a lump sum, and so it is unlikely that a conflict of interest would 
arise very often. 
 
If the future element of a sum awarded by a court exceeds £1 million, the  success fee under 
the success fee agreement can only be based on a damages figure which includes that 
future element where the provider of the success fee agreement has not advised the pursuer 
to accept a PPO for that loss and the court is satisfied that a lump sum award is in the best 
interests of the pursuer.  
 
Where the pursuer’s damages are obtained by agreement (for example in settlement of a 
claim before or after proceedings are raised) and the future element exceeds £1 million, the 
pursuer’s interests are protected by the requirement that an independent actuary has been 
consulted by the pursuer (personally and in the absence of the provider of the success fee 
agreement, and has certified that the lump sum would be in the pursuer’s best interests. 
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So, although solicitors operating under success fee agreements potentially stand to gain 
more by way of fees where the pursuer obtains a lump sum (rather than periodical payments 
under a court order or agreement), the requirement for the assessment, by the court or an 
independent actuary, provides a suitable assurance that the pursuer cannot be guided to 
accept a lump sum, contrary to their interests, but to the benefit of the provider of the 
success fee agreement. 
 
The 2018 Act also provides for capping of a success fee under success fee agreements and 
the Scottish Government issued a consultation on this and other issues relating to success 
fee agreements on 8 November.  
 
I hope this is helpful. 
 

                                            
 

Ash Denham 
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