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Dear Edward,  
 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT  
The Food and Farming (Miscellaneous Amendments) (EU Exit) Regulations 2019    
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September setting out the Scottish 
Government’s views on EU withdrawal.  That letter also said that we must respond to the UK 
Government’s preparations for a No-Deal scenario as best we can, despite the inevitable 
widespread damage and disruption that would cause. It is our unwelcome responsibility to 
ensure that devolved law continues to function on and after EU withdrawal.  
 
I attach one Notification of Intention to Consent which sets out the details of the above 
named UK SI which the UK Government proposes to make and the reasons why I am 
content that Scottish devolved matters are to be included in these.  Please note, we are yet 
to have sight of the final SIs and they are not available in the public domain at this stage.  
We will, in accordance with the protocol, advise you when the final SIs are laid and advise 
you as to whether these final SIs are in keeping with the terms of this notification. 
 
I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 
 
 
 

http://www.lobbying.scot/
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I look forward to hearing from you within 28 days from the date of this letter. 
 
 
 
 
 
 

FERGUS EWING 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
Name of the SI 
 
The Food and Farming (Miscellaneous Amendments) (EU Exit) Regulations 2019 
(the “2019 Regulations”) would amend subordinate legislation and retained EU law, 
including EU Regulations and Decisions which will form part of UK domestic law on 
exit day, and domestic law which implements or gives effect to EU law related to: 
 

• wines and spirits (Parts 2 and 3), 

• genetically modified organisms, “GMOs” (Part 4), and 

• common agricultural policy: direct payments (Part 5), 
 

to ensure that the existing policy regimes can continue to operate effectively after 
the UK leaves the EU.  

 
Wines and spirits  
In this area of activity on legislative deficiency, the UK Government is seeking to  
correct deficiencies by using several separate statutory instruments. The first of 
these was The Quality Agricultural Products and Food Stuffs, Spirit Drinks, Wine 
and Aromatised Wine (Amendments etc) (EU Exit) Regulations 2019 which has 
been formally consented to by the Scottish Parliament. Non-legislative functions 
are being transferred in the 2019 Regulations covered in this notification and 
legislative functions are being transferred in The Environment, Food and Rural 
Affairs (EU Exit) Regulations 2019 which is being notified separately. 
 
Genetically modified organisms 
In this area of activity, the UK Government is seeking to, on exit day, address 
deficiencies in various pieces of retained EU law which extend to Scotland. In 
particular, the Genetically Modified Organisms (Amendment) (EU Exit) Regulations 
2019 (“the Fixing Regulations”) will, on exit day, make provision (with the consent of 
the Scottish Ministers and approval of the Scottish Parliament) which will fix various 
deficiencies in GMO-related retained EU law. The 2019 Regulations make minor 
and technical changes to the Fixing Regulations to correct errors and clarify fixes.] 
 
Common agricultural policy (CAP) direct payments 
In this area, the UK Government is seeking to, on exit day, address deficiencies in 
various pieces of retained EU law which extend to Scotland. In particular, the 
Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU Exit) 
Regulations 2019 and the Common Agricultural Policy (Rules for Direct Payments) 
(Amendment) (EU Exit) Regulations 2019 (“the Correcting Regulations”) will, on exit 
day, make provision (with the consent of the Scottish Ministers and approval of the 
Scottish Parliament) which will fix various deficiencies in CAP direct payments 
related retained EU law. The 2019 Regulations make minor and technical changes 
to the Correcting Regulations to correct errors and clarify fixes. 
 
Brief explanation of laws that the proposals amend 
 
The Legislation being Amended 
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Wines (including aromatised wines): 

• Regulation 606/2009 on categories of grapevine products, oenological 
practices and the applicable restrictions; 

• Delegated Regulation 2019/33 on the protection of designations of origin, 
geographical indications and traditional terms, labelling and presentation in 
the wine sector; 

• Commission Implementing Regulation (EU) 2019/34 laying down rules for the 
application of Regulation (EU) No 1308/2013 of the European Parliament and 
of the Council as regards applications for protection of designations of origin, 
geographical indications and traditional terms in the wine sector, the objection 
procedure, amendments to product specifications, the register of protected 
names, cancellation of protection and use of symbols, and of Regulation (EU) 
No 1306/2013 of the European Parliament and of the Council as regards an 
appropriate system of checks; 
 

Spirits: 

• EU Regulation No. 110/2008 of the European Parliament and of the Council 
on the definition, description, presentation, labelling and protection of 
Geographical Indications for Spirit Drinks (if its replacement regulation is not 
in force and applying by 29th March 2019, otherwise 110/2008 will not be in 
this SI) 

• EU Regulation No. 936/2009 on mutual recognition of spirit drinks with third 
countries 

• EU Regulation 716/2013 laying down rules for the application of Regulation 
(EC) No 110/2008. 

• The Tribunal Procedure (First-tier Tribunal) (General Regulatory Chamber) 
Rules 2009 

• Commission Regulation (EC) No 2870/2000 laying down Community 
reference methods for the analysis of spirits drinks 
 

Genetically modified organisms:  

• The Genetically Modified Organisms (Amendment) (EU Exit) Regulations 
2019 

• The Genetically Modified Organisms (Amendment) (England) (EU Exit) 
Regulations 2019 (not applicable to Scotland)  

 
CAP direct payments: 

• The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) 
(EU Exit) Regulations 2019. 

• The Common Agricultural Policy (Rules for Direct Payments) (Amendment) 
(EU Exit) Regulations 2019 

 

Summary of the proposals and how these correct deficiencies 

At the point of EU-Exit, EU legislation relating to i) wines (including aromatised 
wines) and spirits ii) genetically modified organisms, and iii) CAP direct payments, 
will be converted into UK law and corrected so that it can continue to operate 
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throughout the UK purely as a piece of domestic law in the event of a no-deal 
situation on exit from the EU. 

The 2019 Regulations use powers in the European Union (Withdrawal) Act 2018 to 
transfer non-legislative functions and correct deficiencies to achieve the continued 
operation of law relating to the areas referenced above.   

These changes are necessary to create a coherent UK-wide, rather than an EU 
regulatory, regime. However, subject to this proviso, the drafting approach for the 
2019 Regulations is to avoid policy changes and to maintain the status quo in so far 
as possible. 

We have extensive experience of working collaboratively with the UK Government 
and other devolved administrations in these areas.  

This notification covers proposals to fix deficiencies in the direct EU legislation listed 
above.  The majority of the amendments being made to these regulation are minor 
corrective amendments such as correcting references to “EU” to instead read 
“United Kingdom” or removing provisions which are redundant. In some cases these 
amendments involve transferring non-legislative functions that are currently 
conferred by EU legislation upon the European Commission to the devolved 
administrations and/or the Secretary of State.  

This notification covers the 2019 Regulations set out above. These proposals only 
amend these EU Regulations to the extent necessary to allow them to operate after 
the UK’s withdrawal from the EU. Where the amendments in the 2019 Regulations 
transfer functions from European Commission to various UK administrations, more 
detail on the approach for this is set out below.  

Devolved Areas 

Where the Scottish Government and the UK Government are in agreement that a 
function is within devolved competence then these functions are being transferred 
according to the approach below: 

 
Option 2 - Functions will be exercisable only by devolved administrations. This 
means that for devolved matters in or as regards Scotland, it is only the Scottish 
Ministers (or in some cases, FSS) who can carry out the function. This approach 
has been used for the transfer of non-legislative administrative functions relating to 
non-GI wine and aromatised wine.   
 
An overview of the approach taken to the transfer of functions for each subject 
matter covered by the 2019 Regulations is provided below.  

Wines (including aromatised wines) 
  
Devolved Areas 
 
All functions relating to non-GI wines are being transferred according to Option 2 
outlined above.   
 
Reserved Areas 
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Where wine and aromatised wines related functions being transferred as part of the 
amendments to the regulations specified above relate to geographical indications 
(reservation C4 of the Scotland Act – intellectual property) we are in agreement that 
these are reserved. In such cases, functions are being transferred directly to the 
Secretary of State to exercise in accordance with the devolution settlement. 

 
Spirits 
 
Reserved Areas 
 
Spirits related functions being transferred as part of the amendments to the 
regulations specified above relate to geographical indications (reservation C4 of the 
Scotland Act – intellectual property) and as such we are in agreement that these are 
reserved. In such cases, functions are being transferred directly to the Secretary of 
State to exercise in accordance with the devolution settlement. 
 
Genetically modified organisms 
 
Devolved Areas 
 
The Genetically Modified Organisms (Amendment) (EU Exit) Regulations 2019 (“the 
Fixing Regulations”) will, on exit day, make provision (with the consent of the 
Scottish Ministers and approval of the Scottish Parliament) to fix various deficiencies 
in GMO-related retained EU law. The 2019 Regulations make minor and technical 
changes to the Fixing Regulations to correct errors and clarify the fixes. Insofar as 
they extend to Scotland, these changes fall largely within devolved competence. 
 
Reserved Areas 
 
The 2019 Regulations also make some changes to the Genetically Modified 
Organisms (Amendment) (England) (EU Exit) Regulations 2019 but these changes 
are not relevant for devolved purposes as they apply only in relation to England. 
 
CAP Direct Payments 
 
Devolved areas 

The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU 
Exit) Regulations 2019 and the Common Agricultural Policy (Rules for Direct 
Payments) (Amendment) (EU Exit) Regulations 2019 (“the Correcting Regulations”) 
will, on exit day, make provision (with the consent of the Scottish Ministers and 
approval of the Scottish Parliament) which will fix various deficiencies in  CAP direct 
payments related retained EU law. The 2019 Regulations make minor and technical 
changes to the Correcting Regulations to correct errors and clarify fixes. These 
changes will help ensure the devolution settlement is respected. 
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Explanation of why the change is considered necessary 

After EU Exit, without amendment, the non-legislative functions within the above 

retained EU legislation would contain inoperable provisions which would prevent 

administrations throughout the UK from being able to make any necessary 

administrative changes to each policy regime.  The instrument uses powers in the 

European Union (Withdrawal) Act 2018 to correct this deficiency to enable these 

functions to continue to be exercised by relevant UK public authorities.  Additionally 

after EU exit, without technical, drafting amendments to the retained EU legislation 

and the domestic legislation in the areas covered by the 2019 regulations, current 

regimes would not operate effectively. The amendments will ensure that the regimes 

outlined above will continue to function smoothly after EU Exit.  

Scottish Government categorisation of significance of proposals 

Category A.  The proposed regulations address deficiencies that arise as a result of 
withdrawal from the EU, ensuring the appropriate transfer of functions to maintain 
the effective operation of the regimes outlined above. The aim of the proposed 
regulations is to ensure continuity of law on exit day. There are no significant policy 
decisions for Ministers to make.  The deficiencies do require to be corrected but 
there is an obvious policy answer in all cases, particularly given the “no deal” 
scenario.  The SI updates references which are no longer appropriate once the UK 
has left the EU. 
 
Impact on devolved areas 

Our primary objective in working with UKG on these amendments has been to 
ensure that Scottish Ministers can continue to effectively manage these policy areas 
and that the devolution settlement is respected. SG considers that the amendments 
to regulations contained in this SI constitute a pragmatic approach to addressing 
deficiencies in rolling the EU legislation into UK Law, arising as a result of EU Exit.  
 
The 2019 Regulations respect the current devolution settlement by ensuring that 
Scottish Ministers have an appropriate role in relation to Scotland. Where a function 
is being transferred from an EU entity that is capable of being exercised within 
devolved competence it has been transferred under the option outlined above. For 
that reason, functions will transfer solely to the Secretary of State (i.e, capable of 
being exercised without the consent of the Scottish Ministers) only where the 
exercise of those functions is outside devolved competence. 
 
Summary of stakeholder engagement/consultation 

Wines and spirits 
The Scottish Government is in regular contact with all its stakeholders regarding the 
move towards leaving the EU.  The Scottish Government has not undertaken any 
specific engagement, or any formal consultation on the subject matter of the 2019 
Regulations.  There is limited Scottish industry interest in wines and aromatised 
wine.  Defra have conducted a UK wide consultation on the substantive changes 
arising out of the 2019 Regulations. 
 
Genetically modified organisms 
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The GMO team in Agriculture and Rural Development Division are in regular contact 
and communication with Defra and the other devolved administrations.  There has 
been no formal stakeholder engagement or consultation in relation to the proposed 
SI as it is envisaged that there will be no change to policy as a result of changes 
made and no operational or financial impact is anticipated.  The Division has regular 
contact with its stakeholders via a variety of stakeholder groups. 
 
CAP direct payments 
 
In June 2018 the Scottish Government published a consultation “Stability and 
simplicity” : 
https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-
transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf 
 
This consultation invited comments on Scottish Government proposals for dealing 
with the implications associated with coming out of the Common Agricultural Policy 
(CAP) which explained that the first stage would be retained EU law in domestic 
legislation.  The consultation closed on 15 Aug 2018 with 137 responses were 
received.  Overall, respondents were broadly content for support to continue in its 
current form to ensure a period of stability for the rural economy.    
 
An external stakeholder panel the “Simplification Task Force” is being established 
to look more closely at the responses to and opportunities for simplification of the 
retained EU law. 
 
The Scottish Government has been and continues to be in regular contact with 
stakeholders in Scotland regarding the implications of leaving the EU. The effect of 
the statutory instruments described in this notification is consistent with the 
proposals set out in the consultation. 
 
Separately, following the “Stability and Simplicity” consultation earlier this year, the 
Scottish Government is continuing to explore all the necessary adjustments and any 
other options for creating new legal powers which Scotland will need to amend, 
improve and, in due course, replace the current schemes at a suitable point after 
exit day. 
 
Other impact assessments 

No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Within the 2019 Regulations and specific to those areas identified where there is 
devolved competence, the Scottish Government believes that Scotland’s best 
interests are served by a UK wide instrument which respects the devolved 
competence of the Scottish Ministers.  The Scottish Government is comfortable that 
the devolution settlement is being respected in the 2019 Regulations.    
 

https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf
https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf
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Intended laying date of instrument 

The 2019 Regulations is subject to negative procedure and will be laid for sifting at 
Westminster on 11th February 2019.   

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Not applicable. Defra have agreed that EU Exit SIs subject to the negative procedure 
will not be made until after they have been through the consent process agreed with 
the Scottish Parliament.    

Information about any time dependency associated with the proposal 

It is essential that the legislation being amended is operable in the event that the UK 
leaves the EU with no deal or no transition period in March 2019.  Consequently, 
the Regulations must be introduced to the UK Parliament in good time in order to 
ensure they pass through UK parliamentary procedure by this date. 

Significant financial implications 

There are not expected to be any significant financial implications associated with 
the proposed instrument. 
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