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Dear Ms Fabiani

We write in relation to the provision of further materials to the Committee. 

We address three matters in particular. 

The Scottish Government  - Court Action

First, we require your assistance in a matter of some urgency

In your letter to the Deputy First Minister of 12th October 2020 you noted that 

‘On that basis the Committee is not seeking, nor does it require the Government to seek, documents the 
Court cannot release without a court order that relate to the specifics of the complaints raised against Mr 
Salmond, including details that may also have been covered in evidence to the criminal trial. The 
Committee is not requesting the Investigating Officer’s report, or any statements or other material taken 
or prepared by her in the course of preparing the same, which we understand is covered by an 
undertaking to the Court of Session.’

Despite that welcome clarification, the Deputy First Minister replied on 14th October 2020 maintaining that 

‘The Scottish Government also wishes to seek confirmation from the court that documents reduced by 
the Court of Session which are not covered by the undertaking can be provided to the Committee. This 
too has been disputed in the objection received by the Scottish Government.’

To be clear, five documents were reduced by the Court of Session at the hearing on 8th December 2018. Three of 
those documents were versions of the Investigating Officer’s Reports. The remaining two documents were the 
Decision Report of the Permanent Secretary dated 21st August 2018 and the letter intimating the decision of the 
Permanent Secretary of 22nd August 2018.

The Government has confirmed to you in their letter of 14th October 2020 that it will not submit documents which 
are specifically covered by the undertaking. Mr Swinney adds

‘The Scottish Government accepts that those documents are covered by the undertaking not to publish 
or disseminate them, particularly the Investigating Officer’s reports.’ (emphasis added)

It would appear, therefore, that the intention of the Scottish Government is to provide the Committee with the 
remaining two documents, specifically the Decision Report of 21st August 2018 and the letter of the Permanent 
Secretary to this firm outlining that decision dated 22nd August 2018. 
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That position is frankly outrageous, defeats the purpose and effect of the declaratory of reduction granted by Lord 
Pentland and is in direct contravention of the stated position of the Committee. That position was reiterated to the 
Scottish Government by the Committee as recently as 12th October 2020, in the following terms

‘As detailed in paragraph 8 of the Committee’s statement on handling information and evidence: “The 
Committee will not revisit the criminal trial nor reinvestigate the substance of the complaints originally 
made to the Scottish Government.”’

The Decision Report is entirely concerned with the substance of the complaints. So, self evidently, is the decision 
letter of 22nd August 2018. 

Despite that, the Scottish Government seems determined to spend even more public money in a continued effort 
to publicise those documents and to revisit the substance of the complaints. 

The justification advanced by the Deputy First Minister for doing so is untenable. It is that 

‘These documents are directly relevant to the questions asked by the Committee, they remain in 
existence and in the possession of the Scottish Government, and we wish the all the relevant information 
to be provided to the Committee – clearly noting of course those which have been reduced by the court.’

That position does not withstand scrutiny. The inadmissibility of these documents has already been noted. The 
fact that they remain physically in existence is not a reason for them to be provided contrary to the stated remit 
and approach to evidence of the Committee. In fact, we are now additionally concerned to understand why they 
remain in existence given that they have been reduced by the Court of Session as unlawful. That matter, 
however, is not an issue for the Committee to resolve and is one we will pursue with the Scottish 
Government.   The final justification is the Scottish Government now claims that it wishes ‘all of the relevant 
information’ to be provided. But this information is not only irrelevant, it is derived from unlawful documents, 
reduced by the Court of Session and outwith the scope of the Committee’s remit. On what possible basis can it 
be suggested that access to those documents is justified or the information relevant?

The clear objective of the Scottish Government is to tarnish the reputation of our client and to seek to distract the 
Committee from the core remit of investigating the Scottish Government and First Minister.

The Scottish Government has now reiterated its intention to return to Court, at further expense to the taxpayer, 
on an unnecessary and improper exercise. 

We therefore seek your assistance. In order to remove any remaining basis for them doing so, and to avoid 
further expense and delay being incurred on all sides, we therefore seek your urgent confirmation that the 
Committee does not want access to any of the reduced documents. 

With that clarification, the Scottish Government can presumably focus its efforts of providing the remaining 
outstanding documentation to the Committee and our client can have the threat of unjustified legal action against 
his interests by the Scottish Government removed.

We would be very grateful to have that confirmation by return, not least because despite public pronouncements 
of impending court action, this firm has had no intimation of when that application might be made. 

Additional material from Mr Salmond

Secondly, and more positively, we are pleased to provide a substantial range of documents we are instructed by 
Mr Salmond to share with you. All of these documents were productions in the Judicial Review and were lodged 
by our client.

We attach an appendix setting out a list of those documents, and will be happy to provide greater clarity around 
any of them.

We have placed some redactions on the documents to ensure the anonymity of complainers and the data of third 
parties. We would suggest that you undertake a similar exercise and be in touch with us if you wish to clarify or 
raise any particular issue arising. 
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As you are aware, we have already provided copies of all of the interlocutors and we have approved with the 
Scottish Government the release of the pleadings (Open Record). For our records, can you please send to us a 
copy of what the government provided to you? 

There are additional documents which were lodged by Mr Salmond which are documents belonging to the 
Scottish Government. It is appropriate that the Scottish Government provides those to the Committee and we 
trust that they will now do so.

In addition, we are seeking the agreement of the Scottish Government to send to the Committee the transcript of 
the Commission & Diligence procedure. It is our hope that the transcript can be shared with you as soon as 
possible and that the Scottish Government will not delay that process unnecessarily. 

We are also keen to provide the Committee with the range of documents which were produced over many days 
by the Scottish Government during that process. The Scottish Government has confirmed to us on 21st 
September 2020 that it holds the Inventory of Recoveries which lists all of those documents and we have also 
sought that from them. We will update the Committee with progress as soon as we have a response.

The Private Secretary to the First Minister

Thirdly, we note the specific question in your letter in the following terms

‘The Committee seeks insight from you as to why the Private Secretary to the First Minister was of relevance to 
the Commission’

The answer to that question is that in the course of the Commission, documents appeared from the Scottish 
Government which had previously not been produced, despite a Court ordering that they be so. Some of those 
documents confirmed that one of the complainers had met with the Private Secretary to the First Minister on two 
occasions in November 2017. On the second occasion, another individual was also present. The identity of the 
second individual is not known to us. It was Senior Counsel’s intention to ask that question of the Chief of Staff, 
Liz Lloyd and the Private Secretary, John Somers, when those witnesses came before the Commission.

Before either could give evidence, the petition was conceded by the Scottish Government.

Your letter raises a number of additional issues on which we will require to reflect and take instruction. In the 
meantime, we reiterate the necessity of giving complete and unequivocal clarity to the Scottish Government on 
there being no desire on the part of the Committee for any reduced document. 

Yours sincerely

David McKie 
Levy & McRae 


