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Net Zero, Energy and Transport Committee

27" Meeting, 2022 (Session 6), Tuesday 25
October 2022

Evidence Session with Scotland’s
Environmental Regulators

Note by the Clerk
Background

1. Earlier this year, the Committee agreed to hold a one-off evidence session with
Scotland’s statutory environmental regulatory bodies in order to explore a number of
topical matters relating to Scotland’s regime of environmental law and regulations.

2.  Atits meeting on 25 October, the Committee will hear from—

e Jo Green, Acting Chief Executive, Scottish Environment Protection Agency
(SEPA);

e John Kerr, Operations Manager, Protected Areas, Innovation and Data,
NatureScot; and

e Mark Roberts, Chief Executive, Environmental Standards Scotland.

3. The Committee has received a written submission from Environmental
Standards Scotland which is in Annexe A.

Environmental Regulations in Scotland

4. The main purpose of the evidence session is to take stock of the state of
environmental regulation in Scotland post-Brexit. Discussion points under this overall
theme may include—

e Consequences of EU exit on environmental regulation and governance in
Scotland;

e The Scottish Government’s policy on ‘keeping pace’ with standards and
regulations set by the EU in areas of devolved policy; and

e The impact, if any, of the UK Internal Market Act 2020 and international trade
deals made by the UK Government on environmental regulation in Scotland.

5.  Other topical issues areas may include—
e Regulators’ responses to recent extreme weather events in Scotland causing
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water scarcity and flooding;

e Environmental Standards Scotland’s recently issued improvement report into
air quality in Scotland; and

e The Scottish Government’s targeted review of the Capital Spending Review
and its implications for the resources of environmental regulators in the
coming years.

Environmental Common Frameworks

6. Common Frameworks are agreements setting out how the governments in the
UK will work together to make decisions about the law and policy in certain devolved
areas formerly governed by EU law. The aim of common frameworks is to manage
divergence in these areas in order to achieve some degree of consistency in policy
and practice across UK nations post-EU exit.

7.  Earlier this year, the Committee was asked by the Scottish Government to
consider the draft Common Frameworks within the Committee’s remit as part of its
work programme. These are on—

Radioactive Substances

Air Quality

Best Available Techniques/ Industrial Emissions (BAT)
Ozone Depleting Substances and F-gases

Chemicals and Pesticides

8. On 19 April, the Committee sought views on these via a targeted call for views
and received 6 responses.

9. The Committee also wrote to counterpart committees in other parts of the UK to
ask what work they were undertaking on environmental Common Frameworks. One
response was received from the Welsh Senedd which is available in Annexe B.

10. On October 25, the Committee will likely ask panellists for their views on these
draft Frameworks. The Committee will write to the Scottish Government with its
findings later this year.

Legislative Consent Memorandum — UK Levelling-up
and Regeneration Bill

11. Legislative Consent Memorandums are lodged in the Scottish Parliament by
the Scottish Government and relate to a Bill under consideration in the United
Kingdom Parliament which contains provisions that affect devolved matters.

12. On 27 July, the Scottish Government lodged a Legislative Consent
Memorandum on the Levelling-up and Regeneration Bill. The Net Zero, Energy and
Transport Committee has been appointed lead Committee on the Bill, meaning that it
must consider and report on the LCM to the Scottish Parliament.


https://www.environmentalstandards.scot/wp-content/uploads/2022/09/20220929-ESS-AIR-QUALITY-INVESTIGATION-REPORT-IESS.21.013.pdf
https://www.environmentalstandards.scot/wp-content/uploads/2022/09/20220929-ESS-AIR-QUALITY-INVESTIGATION-REPORT-IESS.21.013.pdf
https://www.gov.scot/publications/outcome-targeted-review-capital-spending-review-updated-spending-allocations-2023-24-2025-26/documents/
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F1041265%2FRadioactive_Substances_570_Common_Framework.pdf&data=05%7C01%7Cnetzero.committee%40Parliament.Scot%7Cfdb96b91bf1047b79cab08daa16c0f94%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637999782744302754%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=JVJUjxLHvrZaRrHiDS%2BlXQI259jwA1NWLIzpZfa9baU%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F1052059%2Fair-quality-provisional-common-framework.pdf&data=05%7C01%7Cnetzero.committee%40Parliament.Scot%7Cfdb96b91bf1047b79cab08daa16c0f94%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637999782744302754%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=fE1qiZgyLT6GZlKMU64etdoMA1ZnfyJVaRwJtgO7DuQ%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F1052051%2Fbest-available-techniques-provisional-common-framework.pdf&data=05%7C01%7Cnetzero.committee%40Parliament.Scot%7Cfdb96b91bf1047b79cab08daa16c0f94%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637999782744459076%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=Qk3qSzfSIhXULpeWpmousa8YH2JX2xIYeWO7KRNdm8s%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F1054493%2Fozone-depleting-substances-fgases-provisional-common-framework.pdf&data=05%7C01%7Cnetzero.committee%40Parliament.Scot%7Cfdb96b91bf1047b79cab08daa16c0f94%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637999782744459076%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=hWHiYFK16A10ukYbYQl2BcykOrZN1CgDAWchLD037WY%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fassets.publishing.service.gov.uk%2Fgovernment%2Fuploads%2Fsystem%2Fuploads%2Fattachment_data%2Ffile%2F1052055%2Fchemicals-pesticides-provisional-common-framework.pdf&data=05%7C01%7Cnetzero.committee%40Parliament.Scot%7Cfdb96b91bf1047b79cab08daa16c0f94%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637999782744459076%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=xsCm%2BlcmZ9L20aCZgUpU9bjphDYSBSRL%2BZyedgZwHYI%3D&reserved=0
https://yourviews.parliament.scot/nzet/environment-common-frameworks/consultation/published_select_respondent
https://www.parliament.scot/-/media/files/legislation/bills/lcms/levelling-up-and-regeneration-bill/splcms0623.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/levelling-up-and-regeneration-bill/splcms0623.pdf
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13. The Committee’s scrutiny will focus on the Bill's impact on environmental law in
Scotland, via provisions to give the UK Government new powers to create a regime of
“‘environmental outcomes reports” across the UK. At its meeting on October 4, the
Committee heard from a panel of stakeholder on the LCM.

14. Atits meeting on 25 October, the Committee will take further evidence on the
LCM. Discussions are expected to focus primarily on how introducing environmental
outcome reports could affect the current environmental regulatory regime in Scotland
and the roles of environmental regulators in relation to this proposed new process.

Scottish budget 2023-2024

15. Under the Scottish Parliament’s annual budget scrutiny process, subject
committees (i.e. Scottish Parliament committees that scrutinise major policy areas
with significant public spending) normally make pre-budget recommendations to the
Scottish Government each autumn. These are on matters within the Committee’s
remit which the Committee wants the Scottish Government to take into account in
the preparation of the next national budget.

16. Atits meeting on 25 October, the Committee will discuss with panellists any
matters within its remit which pertain to the upcoming budget in order to inform
deliberations around its pre-budget letter to the Scottish Government.

Clerks
Net Zero, Energy and Transport Committee
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Annexe A

Correspondence from Mark Roberts, Chief Executive of
Environmental Standards Scotland to the Convener of
the Net Zero, Energy and Transport Committee

14 October 2022

Dear Mr Mountain

NET ZERO, ENERGY AND TRANSPORT COMMITTEE, 25 OCTOBER 2022

1.

Environmental Standards Scotland (ESS) welcomes the opportunity to support
the work of the Committee at its meeting on 25 October 2022.

ESS has been in existence since 1 October 2021. It is a key component of the
system of environmental governance in Scotland following the UK's exit from the
European Union. Its remit is to:

e ensure public authorities, including the Scottish Government, public bodies
and local authorities, comply with environmental law

e monitor and take action to improve the effectiveness of environmental law and
its implementation.

Existing and proposed legislative changes at both a UK and Scottish level are
relevant to that system. This statement sets out this context and how it relates to
ESS’ work. In summary:

e Following the UK’s exit from the European Union, there is significant change
and uncertainty in the framework of environmental legislation, especially at
the interface between the UK and Scotland.

e Some of these changes at the UK level (the Internal Market Act 2020, the
Retained EU Law (Revocation and Reform) Bill and the Levelling Up and
Regeneration Bill) may constrain Scottish Ministers’ ability to operate
independently. In addition, they may limit Scottish Ministers’ ability to meet
their objective of maintaining alignment with policy and legislative
developments at a European level.

The Internal Market Act

4. The UK Internal Market Act 2020 introduces principles of mutual recognition and

non-discrimination to enable the flow of goods and services across the UK. The
Internal Market Act means that these principles apply by default to new legislation
and regulations, except where divergence has been agreed. The UK Withdrawal
From The European Union (Continuity) (Scotland) Act 2021 (the “Continuity Act”)
allows Scottish Ministers to maintain alignment with European law on non-
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reserved matters through secondary legislation. The Internal Market Act 2020
could limit Scottish Ministers’ ability to enforce new regulations to keep pace with
European law where they relate to a subject where the UK and/or other devolved
administrations have taken a different approach.

5. The UK Government retains the power to negotiate and agree international trade
agreements. Trade deals would not prevent Scottish Ministers from applying
higher regulatory standards in Scotland. However, the market access principles
in the Internal Market Act 2020 and the nature of international trade agreements
would mean that they such higher standards could not be applied to imported
goods.

6. ESS’ role is to scrutinise compliance with and the effectiveness of environmental
law in Scotland, including whether it is achieving its intended environmental
outcomes. The Internal Market Act 2020, and its potential impact on regulatory
standards in Scotland, is an issue that ESS will take into account when
considering the scope for improvement of compliance or the effectiveness of
environmental law in Scotland and in the extent to which Scottish environmental
legislation is keeping pace with European environmental legislation.

Common Frameworks

7. ESS notes the need for common frameworks for key policy and regulatory areas
where returning EU powers are within devolved competence. We are supportive
of the principle of mutual agreement between the UK and devolved governments
on areas of regulatory consistency as established by the Joint Ministerial
Committee (European Negotiations) (JMC(EN)) in October 2017.

8. ESS recently laid an improvement report relating to air quality (and specifically,
nitrogen dioxide) in the Parliament. The report made a series of
recommendations to ensure more effective application of environmental law in
this area. Improving air quality more widely is a complex issue, but ESS
considers that its recommendations to strengthen the operational and
governance arrangements for air quality management will contribute positively
towards this. If the Scottish Government decides to keep pace with EU plans to
reduce limits for nitrogren dioxide further, this will have to take place within the
context of the common framework for air quality.

The Retained EU Law (Revocation and Reform) Bill

9. The UK Government’s proposed Retained EU Law (Revocation and Reform) Bill
will remove all European law from the UK statute book by the tenth anniversary of
the referendum on EU membership (23 June 2026). There are estimated to be
around 2400 pieces of retained EU law, with approximately 570 directly related to
the environment, food and rural affairs. The bill will ‘sunset’ the majority of
retained EU law by the 31 December 2023, with the remainder either reformed or
retained in agreement with devolved administrations. This includes removing the
supremacy of EU law, general principles of EU law and directly effective EU
rights. Any retained legislation will be assimilated into domestic law, with UK and
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Scottish Ministers given powers to amend, repeal and replace retained EU law
and assimilated law more easily.

10. Scottish Ministers have raised objections about the pace and scope of changes

11

and the potential impacts on devolved decision-making. The bill may lead to
conflicts with Scottish Government’s ambition and capacity to keep pace with EU
policy and legislation. It also has the potential to affect environmental standards
in Scotland. The bill enables UK Ministers, rather than the UK Parliament, to alter
the regulatory and legal framework in the UK. The scale of change implied by the
UK Government’s Retained EU Law (Revocation and Reform) Bill will likely place
significant demands on both UK and Scottish Governments and on time in both
the UK and Scottish Parliaments.

.ESS’s role is to monitor compliance with, and the effectiveness, of environmental

law. The implications of the Retained EU Law (Revocation and Reform) Bill will
therefore be of significant relevance to our work, especially as one element of our
role is to assess how the Scottish Government is keeping pace with Europan
environmental policy and law.

The Levelling Up and Regeneration Bill

12.The UK Government’s Levelling Up and Regeneration Bill may have implications

for devolved powers and decision-making related to environmental governance,
as well as for wider policy and legislative issues. The draft bill includes proposals
to replace Environmental Impact Assessments (EIA) and Strategic Environmental
Assessments (SEA) with outcome-focused Environmental Outcome Reports
(EOR).

13.The draft Bill states that: ‘regulations made by the Secretary of State under EOR

regulations may specify outcomes relating to environmental protection in the
United Kingdom or a relevant offshore area that are to be “specified
environmental outcomes™. The Bill proposes that the Secretary of State would be
able to make EOR Regulations which contain provisions within Scottish Ministers’
devolved competence, after consultation with them. The draft bill also includes
other powers which could have implications for Scotland, such as those related to
planning data regulations.

14.Scotland refreshed EIA regulations in 2017 and currently applies SEA more

broadly than the original requirements set out by the EU Directive. Any reduction
in the requirements currently set out by SEA and EIA regulations could have
negative implications for the environment and for the capacity for the public to be
involved in environmental decision making. This may be of relevance to ESS’
future work as it assess the effectiveness of environmental legislation.

Review of Environmental Governance

15.The changes described above provide context to the ESS’ ongoing work. Section

41 of the Continuity Act 2021 requires Scottish Ministers to consult on the
effectiveness of environmental governance arrangements, which includes the
functions performed by ESS, within six months of the publication of ESS’
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approved strategic plan. The Act requires the Scottish Government to lay the
results of that consultation, and Scottish Ministers’ recommendations in
response, in the Scottish Parliament. ESS looks forward to working with the

Scottish Government on this review.

Yours sincerely

Mark Roberts
Chief Executive
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Annexe B

Letter from Llyr Gruffydd MS, Chair of Climate Change,
Environment and Infrastructure Committee of the Welsh Senedd
to the Net Zero, Energy and Transport Committee

19 May 2022

Dear Dean,

Thank you for your letter, dated 9 May 2022, informing us of your Committee’s work
in relation to provisional Common Frameworks.

| am pleased to be able to update you on the work of Senedd Cymru’s Climate
Change, Environment and Infrastructure Committee (‘the Committee’) in relation to
the provisional Common Frameworks that fall within our remit.

Given the Committee’s other work commitments, and pressures on its timetable, we
agreed to prioritise scrutiny of the following provisional Common Frameworks: Air
Quality, Chemicals and Pesticides, Resources and Waste, and UK Emissions
Trading System.

The Committee held an oral evidence session with the Minister for Climate Change
on 17 February 2022 to inform its scrutiny of the provisional Common Frameworks
for Air Quality, and Chemicals and Pesticides. We subsequently wrote to the Minister
to ask for further information and/or clarification on a number of issues.

| am pleased to be able to share with you our report, Common Frameworks — Report
1: Provisional Common Frameworks for Air Quality, and Chemicals and Pesticides,
which was published yesterday.

Although the Committee did not undertake detailed scrutiny of the provisional
Common Framework on Radioactive Substances, we wrote to the Minister seeking a
response on a number of questions. The exchange in correspondence has been
published on Senedd Cymru’s website. For ease of reference, the relevant links are
below:

Letter from the Chair to the Minister for Climate Change in relation to the Provisional
Common Frame.pdf (senedd.wales)

Eich cyf (senedd.wales)

| hope you find this information useful.

It would be helpful if you could share with us the outcome of your work in due
course.

Yours sincerely,
Llyr Gruffydd MS


https://senedd.wales/media/4pphkodp/cr-ld15118-e.pdf
https://senedd.wales/media/4pphkodp/cr-ld15118-e.pdf
https://business.senedd.wales/documents/s123485/Letter%20from%20the%20Chair%20to%20the%20Minister%20for%20Climate%20Change%20in%20relation%20to%20the%20Provisional%20Common%20Frame.pdf
https://business.senedd.wales/documents/s123485/Letter%20from%20the%20Chair%20to%20the%20Minister%20for%20Climate%20Change%20in%20relation%20to%20the%20Provisional%20Common%20Frame.pdf
https://business.senedd.wales/documents/s124314/Letter%20from%20the%20Minister%20for%20Climate%20Change%20to%20the%20Chair%20in%20relation%20to%20Provisional%20Common%20Framework.pdf
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Chair, Climate Change, Environment and Infrastructure Committee
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