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Equalities, Human Rights and Civil Justice
Committee

25th Meeting, 2022 (Session 6), Tuesday 4
October 2022

Subordinate legislation

Note by the clerk

Purpose of the paper
1. This paper invites the Committee to consider the following negative instrument:

e SSI|2022/249: The Civil Protection Measures, European Protection Order and
Victims’' Rights (EU Exit) (Scotland) (Amendment Etc.) Requlations 2022

2022/249: The Civil Protection Measures, European
Protection Order and Victims’ Rights (EU EXxit)
(Scotland) (Amendment Etc.) Regulations 2022

2. These Regulations address deficiencies in EU law and remove EU references
which are no longer appropriate arising from the withdrawal of the UK from the
European Union. They do so in relation to:

e EU Regulation 606/2013 on mutual recognition of protection measures in
civil matters.

e Directive 2011/99/EU on the European protection order.

e Directive 2012/29/EU establishing minimum standards on the rights,
support and protection of victims of crime in respect of the Victims and
Witnesses (Scotland) Act 2014.

3. In particular, it:

e Amends legislation relating to EU Regulation 606/2013 to allow the
continuing recognition of incoming measures and removing requirements
on Scottish courts to issue outgoing measures.

e Revokes legislation relating to Directive 2011/99/EU.
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e Amends the Victims and Witnesses (Scotland) Act 2014 to correct a minor
deficiency in the Act following the UK’s withdrawal from the European
Union.

4. A copy of the Scottish Government Policy Note is included at Annexe A together
with links to other associated documents

Delegated Powers and Law Reform Committee
Consideration

5. The Delegated Powers and Law Reform Committee (DPLR) considered the
instrument at its meeting on 6 September 2022. The DPLR Committee agreed
that it did not need to draw the Parliament’s attention to the instrument on any
grounds within its remit.

Equalities, Human Rights and Civil Justice Committee
Consideration

6. These Regulations were laid on 15 August 2022 and referred to the Equalities,
Human Rights and Civil Justice Committee. The Regulations are subject to the
negative procedure and are due to come into force on 1 December 2022.

7. The Committee is invited to consider any issues which it wishes to raise on
the Order and report to the Parliament by 24 October 2022.

Procedure for negative instruments

8. Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This
means they become law unless they are annulled by the Parliament. The
annulment process would require a motion to be agreed in the Chamber.

9. All negative instruments are considered by the Delegated Powers and Law
Reform Committee (on various technical grounds) and by the relevant lead
committee (on policy grounds).

10.Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead
committee recommending annulment of the instrument.

11.1f the motion is agreed to by the lead committee, the Parliamentary Bureau must
then lodge a motion to annul the instrument to be considered by the Parliament
as a whole. If that motion is also agreed to, the Scottish Ministers must revoke
the instrument.
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12.1f the Parliament resolves to annul an SSI then what has been done under
authority of the instrument remains valid but it can have no further legal effect.
Following a resolution to annul an SSI the Scottish Ministers (or other responsible
authority) must revoke the SSI (make another SSI which removes the original SSI
from the statute book). Ministers are not prevented from making another
instrument in the same terms and seeking to persuade the Parliament that the
second instrument should not be annulled.

13.Each negative instrument appears on the Equalities, Human Rights and Civil
Justice Committee’s agenda at the first opportunity after the Delegated Powers
and Law Reform Committee has reported on it. This means that, if questions are
asked or concerns raised, consideration of the instrument can usually be
continued to a later meeting to allow the Committee to gather more information or
to invite a Minister to give evidence on the instrument. Members should however
note that, for scheduling reasons, it is not always possible to continue an
instrument to the following week. For this reason, if any Member has significant
concerns about a negative instrument, they are encouraged to make this known
to the clerks in advance of the meeting.

14.In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.

Clerks to the Committee
September 2022
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Annexe A
Scottish Government Policy Note

The Civil Protection Measures, European
Protection Order and Victims’ Rights (EU Exit)
(Scotland) (Amendment Etc.) Regulations
2022

The above instrument was made in exercise of the powers conferred by paragraph
1(1) and (3) of schedule 2 and paragraph 21(a)(i) and (b) of schedule 7 of the
European Union (Withdrawal) Act 2018. The instrument is subject to negative
procedure.

Purpose of the instrument

These Regulations address deficiencies in EU law and remove EU references which
are no longer appropriate arising from the withdrawal of the UK from the European
Union. They do so in relation to:
e EU Regulation 606/2013 on mutual recognition of protection measures in civil
matters."
o Directive 2011/99/EU on the European protection order.?
e Directive 2012/29/EU establishing minimum standards on the rights, support
and protection of victims of crime? in respect of the Victims and Witnesses
(Scotland) Act 2014.

Policy objectives

This instrument will address deficiencies in EU law and will remove EU references
which are no longer appropriate arising from the withdrawal of the UK from the
European Union. In particular, it:

e Amends legislation relating to EU Regulation 606/2013 to allow the continuing
recognition of incoming measures and removing requirements on Scottish
courts to issue outgoing measures.

e Revokes legislation relating to Directive 2011/99/EU.

¢ Amends the Victims and Witnesses (Scotland) Act 2014 to correct a minor
deficiency in the Act following the UK’s withdrawal from the European Union.

" EUR-Lex - 32013R0606 - EN - EUR-Lex (europa.eu)
2EUR-Lex - 32011L0099 - EN - EUR-Lex (europa.eu)
3 EUR-Lex - 32012L0029 - EN - EUR-Lex (europa.eu)
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Explanation of the law being amended by the
regulations

EU Regulation 606/2013

EU Regulation 606/2013 provides for mutual recognition across the EU member
states (“MS”) (other than Denmark) of civil protection measures. A protection
measure is a decision ordered by an issuing authority of a MS which imposes
restrictions on an individual with a view to protecting another person. In Scotland,
this would cover an interdict and civil non-harassment order.

Under the EU Regulation:

e a protection measure issued in one MS can be recognised and enforced in
another;

e when a protected person wishes to invoke the protection measure in another
MS they can apply to the court which issued the order for a multilingual
standard certificate;

e the measure is recognised in another MS for up to 12 months.

A person who wishes to invoke their protection measure in another MS is required to
produce a copy of the protection measure; a certificate issued by the originating MS;
and a translation where necessary. The procedure for enforcement is governed by
the law of the MS where it is invoked. Notably, the person causing the risk must be
alerted that the protection measure has been invoked in another MS.

Directive 2011/99/EU

The European Protection Order Directive established between EU MS a system to
facilitate the mutual recognition of certain kinds of “protective orders” made in
criminal proceedings so that such orders could be transferred between EU MS and
be enforceable. These protection measures protect persons from the criminal
conduct of offenders by imposing prohibitions or restrictions (e.g. stopping an
offender from contacting a protected person).

Directive 2012/29/EU

This Directive established minimum standards on the rights, support and protection
of victims of crime.

Reasons for and effect of the proposed change or
changes on retained EU law

EU Regulation 606/2013

EU Regulation 606/2013 requires legislation to address deficiencies arising from EU
exit using powers under the European Union (Withdrawal) Act 2018.
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Those deficiencies have already been legislated for as regards England, Wales and
Northern Ireland in the Mutual Recognition of Protection Measures in Civil Matters
(Amendment) (EU Exit) Regulations 2019: SI 2019/4934.

In that S, civil protection measures made in the EU will continue to be recognised
and may be enforced in England and Wales and Northern Ireland. However, on the
basis that it cannot be assumed that the EU will continue to recognise and enforce
protection measures issued in the UK, the provisions in the legislation relating to
outgoing measures are revoked.

The Scottish Government considers there is value in continuing to recognise
incoming measures in the context of both tackling domestic abuse and continued
alignment with the EU. Therefore, this instrument takes a similar approach for
Scotland as was taken for England and Wales and Northern Ireland so that incoming
measures from other EU countries can continue to be recognised and enforced
under the same procedure as they are now.

The Scottish Government also considered whether to retain those parts of the
Regulation that relate to outgoing measures. However, in EU law the Regulation
operates on a reciprocal basis. As the UK is no longer a member of the EU, MS are
no longer obliged under the Regulation to recognise and enforce civil protection
measures issued in the UK. Therefore, provisions relating to outgoing measures are
revoked by this instrument.

Directive 2011/99/EU

The Scottish Government has considered whether these provisions could be
retained but has concluded that this would not be possible. Directive 2011/99/EU
provides for the issue and mutual recognition of European Protection Orders
(“EPOs”). EPOs are a creation of EU law, but an EPO reflects the terms of a
protection measure already in place under the domestic law of the issuing state. An
EPO can only be issued when the person protected by the protection measure
intends to reside, or already resides, in another MS. As the UK is no longer an MS,
EPOs can no longer be issued in the EU based on the protected person’s residence
in any part of the UK.

In relation to outgoing EPOs, the measures are not sustainable without continuing
reciprocity and co-operation from EU MS. Clearly, now that the UK is no longer a
member of the EPO such conditions do not exist.

This SSI therefore revokes the provisions implementing Directive 2011/99/EU in their
entirety meaning that Scotland will no longer recognise incoming EPOs from EU MS
nor issue EPOs in the hope that they will still be recognised.

Directive 2012/29/EU

4 The Mutual Recognition of Protection Measures in Civil Matters (Amendment) (EU Exit) Requlations
2019 (leqislation.gov.uk)
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The Victims’ Rights (Scotland) Regulations 2015 (SSI 2015/444)5 (“the Victims’
Rights Regulations”) amended the Victims and Witnesses (Scotland) Act 2014 to
implement EU Directive 2012/29 which established minimum standards on the rights,
support and protection of victims of crime.

The majority of the Victims’ Rights Regulations and the 2014 Act provisions were
unaffected by EU exit. However, section 3J of the 2014 Act, inserted by regulation 9
of the Victims’ Rights Regulations, poses a minor deficiency in the legislation which
is remedied by this instrument.

Section 3J of the 2014 Act, provides that if a complaint is made to a Police Officer in
Scotland about an offence or alleged offence in the EU and criminal proceedings for
that offence or alleged offence cannot be raised in Scotland, the Chief Constable has
to send details of the complaint to the relevant MS. In order that Victims’ rights
remain protected, the wording in section 3J of the 2014 Act has been amended
slightly to reflect the UK is no longer an EU Member State while ensuring the
substance of the provision remains in place.

Statements required by European Union (Withdrawal)
Act 2018

Statement that in their opinion Scottish Ministers consider that the regulations
do no more than is appropriate

The Minister for Community Safety, Ash Regan has made the following statement:

“In my view the Civil Protection Measures, European Protection Order and Victims’
Rights (EU Exit) (Scotland) (Amendment Etc.) Regulations 2022 do no more than is
appropriate.

This is the case because the Regulations only repeal or revoke retained EU law to
the extent that it is incapable of being given effect as a result of the UK’s departure
from the EU. In other respects the Regulations modify retained EU law to the extent
required to enable it to have continued effect.”

Statement as to why the Scottish Ministers consider that there are good
reasons for the regulations and that this is a reasonable course of action

The Minister for Community Safety, Ash Regan has made the following statement:

“In my view there are good reasons for the provisions in this instrument, and | have
concluded they are a reasonable course of action.

This is the case because the UK has left the EU and legislation is required to remedy
references to EU regulations and directives which can no longer be applied. Where
possible, we have retained provisions such as provisions to recognise incoming civil
protection measures from EU Member States under EU Regulation 606/2013”.

Page 7 of 9



EHRCJ/S6/22/25/1

Statement as to whether the SSI amends, repeals or revokes any provision of
equalities legislation, and, if it does, an explanation of that amendment, repeal
or revocation

The Minister for Community Safety, Ash Regan has made the following statement:

“In my view the Civil Protection Measures, European Protection Order and Victims’
Rights (EU Exit) (Scotland) (Amendment Etc.) Regulations 2022 do not amend,
repeal or revoke a provision or provisions in the Equality Act 2006 or the Equality Act
2010 or subordinate legislation made under those Acts”.

Statement that Scottish Ministers have, in preparing the regulations, had due
regard to the need to eliminate discrimination, harassment, victimisation and
any other conduct that is prohibited by or under the Equality Act 2010

The Minister for Community Safety, Ash Regan has made the following statement:

“In my view the Civil Protection Measures, European Protection Order and Victims’
Rights (EU Exit) (Scotland) (Amendment Etc.) Regulations 2022 have had due
regard to the need to eliminate discrimination, harassment, victimisation and any
other conduct that is prohibited by or under the Equality Act 2010”.

Additional information

An indication of how the regulations should be categorised in relation to the
significance of the change proposed

Low/medium.

There was limited use of the protection measures, even before Brexit. Statistics held
by the Scottish Government in relation to Scotland show one European Protection
order, registered in the 2017-18 financial year. These statistics also show eight Civil
Protection Measures were registered, seven in 2017-18 and one in 2019-20. The
provisions relating to victims’ rights remain in place, with minor changes to wording
to reflect that the UK is no longer an EU Member State.

The Scottish Ministers’ reasons for their choice of procedure
Negative.

The mandatory affirmative procedure in terms of paragraph 1(2) of schedule 7 of the
2018 Act does not apply. There are amendments to primary legislation but given that
the number of EU certificates relating to protection orders was very low even before
Brexit, given that the UK’s withdrawal from the EU has of itself largely deprived the
provisions being repealed and revoked of any effect, and given that the changes
being made by the SSI to the victims and witnesses legislation are minor, the
Scottish Ministers consider it appropriate for the SSI to be subject to the negative
procedure.

Page 8 of 9



EHRCJ/S6/22/25/1

Consultation

The Scottish Ministers considered that consultation was required with the Secretary
of State under paragraph 4 of schedule 2 of the European Union (Withdrawal) Act
2018 as the SSI would remove mutual recognition, and enforcement provisions,
relating to EU protection measures. Therefore, the Scottish Ministers have consulted
with the Secretary of State.

Impact Assessments

The Scottish Government has prepared an Equality Impact Assessment (EQIA) and
a screening exercise for a Child Rights and Wellbeing Impact Assessment (CRWIA).

Financial Effects

The Minister for Community Safety confirms that no BRIA is necessary as the
instrument has no financial effects on the Scottish Government, local government or
on business.
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