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DELEGATED POWERS AND LAW REFORM
COMMITTEE

7th Meeting, 2022 (Session 6)
Tuesday 1 March 2022

Instrument Responses

Coronavirus Act 2020 (Alteration of Expiry Date) (Scotland) Regulations 2022
(2022/40)

On 8 February 2022, the Committee asked the Scottish Government:

1. The instrument is laid under made affirmative procedure in terms of section
95(2) and (6) of the Coronavirus Act 2020. The Policy Note states that
“provisions in the Act (section 95) only allow this procedure to be used and
not the use of the draft affirmative procedure”.

Section 95(2) provides that regulations made by the Scottish Ministers under
section 90(2) must be laid before the Scottish Parliament as soon as
reasonably practicable after being made. However, section 95(5) provides
that subsection (2) [of section 95] does not apply “if the regulations have been
subject to the affirmative procedure (see section 29 of the Interpretation and
Legislative Reform (Scotland) Act 2010)”.

It would appear that this provision is similar to the choices of procedure
provided for in section 5(3) of the UK Withdrawal from the European Union
(Continuity) (Scotland) Act 2021 and paragraph 1 of schedule 7 of the
European Union (Withdrawal) Act 2018. Notably, in cases where affirmative
procedure is not mandated to apply in respect of the relevant powers, there is
a choice of negative or affirmative procedure applying to those powers, which
in both cases is expressed as “(if they have not been subject to the affirmative
procedure) subject to the negative procedure”. It would appear that these
references to affirmative procedure are not to the mandatory application of the
affirmative procedure, but instead to a choice of affirmative procedure in
circumstances where the negative procedure is not otherwise applied.

It is also to be noted that the UK Delegated Powers Memorandum for the
clause containing the power that came to be contained in section 90 of the
2020 Act indicates that the intention was for there to be a choice of procedure
between made affirmative and affirmative procedure applying to the power to
extend the expiry date exercised by the Minister of the Crown or the devolved
authorities (the Scottish Ministers in Scotland) — see the foot of page 84 and
paragraphs 413 to 415 on page 85.
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In light of the above, please explain why it is considered that section 95 only
allows made affirmative procedure to be used and not affirmative procedure.

2. Regulation 2(a) of the instrument extends the expiry of section 18(2) and Part
2 of schedule 13 of the UK 2020 Act to 24 September 2022. Part 2 of
schedule 13 is made up of paragraphs 10 to 16. Section 89(1) provides that
the 2020 Act expires at the end of the period of 2 years beginning with the day
on which it is passed, subject to subsection (2) and section 90. Section
89(2)(s) excludes “paragraphs 8, 9, 15, 16 and 30 of Schedule 13, and
section 18 and paragraphs 1, 10 and 17 of that Schedule so far as relating to
those paragraphs.”

a. Is there an error insofar as regulation 2(a) of the instrument refers
generically to Part 2 of schedule 13 of the 2020 Act, given that
paragraphs 10, 15 and 16 in Part 2 of schedule 13 are excluded from
the expiry provisions in section 897

b. While it would appear that regulation 2(a) would meaningfully extend
the expiry of paragraphs 11, 12, 13 and 14 of schedule 13 to 24
September 2024, what is considered to be the effect of the provision
insofar as it extends the expiry of paragraphs 10 (definition of “1965
Act”), 15 (transitional provision) and 16 (direction on deadline for
delivery of a relevant document) to 24 September 20227

On 11 February 2022, the Scottish Government responded:

1. Having considered the wording of the legislation again, the Scottish Government
acknowledges that section 95(5) does give us a choice of procedure, between the
affirmative and made affirmative procedures.

We accept that we misunderstood the provision and erred in taking the view that only
the made affirmative procedure was available to us for these Regulations. Given that
we were working on the basis that the only procedure that was available was made
affirmative, we sought to give Parliament as much time as possible and in particular
to allow the 40 days in the standing orders that applies to committee reporting on an
affirmative instrument, prior to the instrument coming into force.

Given that there is a choice of procedure offered by section 95(5), and there is no
precondition attached to the use of either procedure, the use of made affirmative
procedure does not affect the validity of this instrument.

We will amend the policy note for the Regulations accordingly.

2(a). We agree regulation 2(a) read on its own implies that the transitional
provisions in paragraphs 15 and 16 of schedule 13, and section 18(2) and paragraph
10 of that schedule so far as relating to those paragraphs 15 and 16 are also
extended to 24" September. The Scottish Government thanks the Committee for
drawing this matter to their attention.
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(b) Itis agreed that regulation 2(a) extends the expiry of paragraphs 11, 12, 13 and
14 of schedule 13 to 24 September 2022, in accordance with the policy intention.
(There appears to be a typographical error in the question referring to 2024.) We do
not, however, consider that the instrument has a wider effect than intended or that
there is a concern with its effect or vires. The lead-in to regulation 2 makes clear
explicitly that the instrument (and so regulation 2(a)) only extends the relevant
provisions “when they would otherwise expire by virtue of section 89 of the Act”. As
those provisions do not have an expiry date, in accordance with section 89(2)(s) of

the 2020 Act, regulation 2(a) has no effect on the duration of paragraphs 15 and 16
of schedule 13, and section 18 and paragraph 10 of that schedule so far as relating
to those paragraphs.

We would propose nonetheless to amend the policy note for the instrument to add
an explanation of the effect of regulation 2(a) and section 89(2)(s).
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