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Equalities, Human Rights and Civil Justice Committee
Thursday 12 November 2026
10th Meeting, 2026 (Session 7)

Implementation of the EHRC revised code of
practice for services, public functions and
associations

Overview

1.

In concluding its report on the Operation of the Public Sector Equality Duty last
session the predecessor Committee said it intended to return to consider the
Equality and Human Rights Commission’s (EHRC) revised Code of Practice on
Services, Public Functions, and Associations once it had been approved by the
UK Parliament.

. That process only concluded in summer 2026 and as such the predecessor

committee was not in a position to undertake that work.

In its legacy report it urged its successor committee to pursue this issue with a
focus on how the revised Code is being implemented.

At its meeting on 1 October 2026 the Committee agreed to hold sessions on the
implementation of the revised Code by public service providers in Scotland.

The purpose of this paper is to provide information to inform this evidence
session. At this meeting the Committee will hear from two panels. Firstly, the
Committee will hear from:

e Catriona Paton, Assistant Chief Constable, Policing Together, Police
Scotland

e Kirsty Cumming, Chief Executive, Community Leisure UK

e Michael Dickson OBE, Chief Executive, Scottish Ambulance Service, NHS
Scotland

e Adam Jobson, Deputy Chief Executive - People Strategy, Scottish Prison
Service.

The Committee will then hear from:
e Susan Smith, Director, For Women Scotland
e Maya Forstater, Chief Executive Officer, Sex Matters

e Mary Howden, Director, Women's Rights Network Scotland.


https://www.parliament.scot/chamber-and-committees/committees/committee-reports/ehrcj/2025/9/30/ehrcjs062025r05
https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations
https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations
https://www.parliament.scot/chamber-and-committees/committees/committee-reports/ehrcj/2026/3/23/ehrcjs062026r06
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6. In addition, Murray Blackburn Mackenzie has provided a written submission to
inform the session.

7. More information on the revised code can be found in the briefing from SPICe at
the Annexe to this paper.

Next Steps

8. The Committee will hold two further evidence sessions on the implementation of
the revised Code.

9. Atits meeting on 19 November the Committee will hear from LGBT Youth
Scotland, the Equality Network and Scottish Trans on one panel followed by a
session with the EHRC.

10.At its meeting on 26 November the Committee will take evidence from the
Minister for Equalities and International Development.

Conclusion

11.The Committee is invited to consider the information provided in this paper in its
evidence session.

Clerks to the Committee
November 2026


https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-7/equalities-human-rights-and-civil-justice-committee/correspondence/2026/ehrc-code-of-practice-mbm-4-november-2026
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Annexe

Implementation of the EHRC revised code of
practice for services, public functions and
associations

Introduction

This briefing provides information for the Committee’s consideration of the practical
implementation of the EHRC’s Code of Practice on Services, Public Functions and
Associations (the Code).

The updated Code is intended to help organisations apply the Equality Act 2010. It
came into force on 5 August 2026 and the 2011 Code was revoked.

The Code of Practice has been updated in a range of areas to reflect changes in law,
but it has also undergone substantial changes following the UK Supreme Court’s
judgment on the meaning of sex in the Equality Act.

For service providers, public bodies and associations, the key issue is how to make
lawful, evidence-based decisions in the provision of separate and single-sex
services. The Code confirms that separate and single-sex services remain lawful,
but only where they are justified, evidence-based and proportionate. Organisations
need to make careful judgements in sensitive circumstances, balancing privacy,
dignity, safety and inclusion.

The focus of this session will be on the implementation of the Code undertaken by
public service providers in Scotland.

Background

On 16 April 2025, the UK Supreme Court delivered a judgment in For Women
Scotland Ltd v The Scottish Ministers. The Court held that the words “sex”, “man”
and “woman” in the Equality Act 2010 refer to biological sex. It also held that a
Gender Recognition Certificate (GRC), or “certificated sex”, does not change a
person’s sex for the purposes of the Equality Act.

The Court said that reading sex as certificated sex would make parts of the Act
incoherent, including provisions about pregnancy, maternity, sexual orientation and
separate or single-sex services.

Where a service provider relies on the Equality Act exceptions for a separate or
single-sex service, the service must be organised by biological sex. However,
service providers are not necessarily required to offer such services in every context.


https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations/chapter-one
https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations/chapter-one
https://www.legislation.gov.uk/uksi/2026/788/made
https://supremecourt.uk/cases/uksc-2024-0042
https://supremecourt.uk/cases/uksc-2024-0042
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The EHRC is Britain’s equality regulator. It issues statutory Codes of Practice to help
organisations understand and comply with the Equality Act. Codes do not change
the law or impose new legal duties, but courts and tribunals must take relevant parts
of a statutory Code into account.

There are two other statutory Codes of Practice on Equal Pay and Employment, but
these have not been updated following the Supreme Court ruling.

Development of the updated Code

The EHRC said the Supreme Court judgment clarified the legal position and was
effective immediately.

It had already consulted on updating the Code in 2024, but following the Supreme
Court ruling it ran a second consultation. The second consultation closed on 30 June
2025.

A draft Code was submitted to the UK Government on 4 September 2025. In
October 2025, the EHRC wrote to the Minister for Women and Equalities, Bridget
Phillipson MP, urging approval, noting that organisations continue to rely on
outdated guidance.

In April 2026, the EHRC confirmed that it had made further amendments following
feedback from the UK Government and had resubmitted the draft Code for
approval.

The UK Government laid the updated draft Code of Practice in Parliament on 21 May
2026. The updated draft Code of Practice included changes on its content on sex
and gender reassignment, following the Supreme Court ruling in For Women
Scotland Ltd v The Scottish Ministers (16 April 2025), as well as other changes in
law since 2011.

The Code of Practice does not change the law, it is there to provide guidance to
assist courts, as well as lawyers and advisers, on the technical detail. The Equality
Act 2010 remains the law.

The EHRC has also published background information on the two aspects of the
consultation: Consultation 1 report and Consultation 2 report. These provide detail
on the responses received and changes made to the Code.

Sex and gender reassignment

The Code sets out the Equality Act definitions of sex and gender reassignment:

e Sex refers to a male or a female of any age (section 11(a) and (b) and section
212, paragraph 1). The Supreme Court ruled that ‘sex’, ‘woman’ and ‘man’ in
the Act mean biological sex, biological woman and biological man.



https://www.equalityhumanrights.com/guidance/codes-practice
https://www.equalityhumanrights.com/media-centre/news/statement-meeting-arranged-24-april-2025-cabinet-secretary-health-and-social-care
https://www.equalityhumanrights.com/sites/default/files/2025/Our%20letter%20to%20the%20Minister%20for%20Women%20and%20Equalities%20about%20government%20action%20on%20our%20draft%20code%20of%20practice.pdf
https://www.equalityhumanrights.com/media-centre/news/update-code-practice-services-public-functions-and-associations
https://www.gov.uk/government/news/organisations-receive-clear-accessible-guidance-on-how-to-implement-equality-law-in-updated-draft-code-of-practice
https://www.gov.uk/government/publications/equality-act-2010-draft-code-of-practice-for-services-public-functions-and-associations-2026
https://supremecourt.uk/cases/uksc-2024-0042
https://supremecourt.uk/cases/uksc-2024-0042
https://www.gov.uk/government/publications/equality-act-2010-draft-code-of-practice-for-services-public-functions-and-associations-2026/explanatory-memorandum--2
https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations/consultation-1
https://www.equalityhumanrights.com/guidance/codes-practice/code-practice-services-public-functions-and-associations/consultation-2
https://www.legislation.gov.uk/ukpga/2010/15/section/11
https://www.legislation.gov.uk/ukpga/2010/15/section/212
https://www.legislation.gov.uk/ukpga/2010/15/section/212
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e Gender reassignment includes people who are proposing to undergo, are
undergoing or have undergone a process (or part of a process) to reassign
their sex by changing physiological or other attributes of sex (section 7).

The Code uses the term “trans” to refer to someone with the protected characteristic
of gender reassignment. It also explains that trans people may be protected from
discrimination because of gender reassignment, because of sex, or because of
perception or association in particular circumstances.

Separate and single-sex services

The Code confirms that a separate and single-sex service can be lawful, but only
where there is a legitimate aim and the approach is proportionate. Legitimate aims
may include protecting privacy, dignity or safety. Service providers must be able to
explain why the approach is needed and why a less restrictive option would not
achieve the same aim.

o For separate-sex services, a joint service for men and women must be less
effective than separate provision.

o For single-sex services, at least one statutory condition must be met, for
example where the service is used by more than one person at the same time
and users may reasonably object to the presence of someone who is not of
the sex for which the service is provided.

Balancing competing needs

A key message of the Code is that decisions must balance the needs and rights of
all potential service users. This includes considering the benefits of a separate or
single-sex service, the needs of people with different protected characteristics, and
the impact on anyone excluded from the service.

In some cases, a mix of provision may be proportionate, such as separate, single-
sex and mixed-sex options. In other cases, building constraints, cost, the nature of
the service or the needs of users may mean that alternatives are not realistic.

The Code also says that if a service is described as for women but is open to both
women and trans women, it is not a separate or single-sex service under the
Equality Act: it is a mixed-sex service.

However, if no separate or single-sex option is provided, this could potentially
amount to discrimination against women using the service; it will depend on the
service, the users affected, the statutory exception relied on, and whether the
provider’s approach is proportionate. For that reason, the Code recommends
recording the evidence and reasoning behind decisions. A clear record can help
show that an organisation has considered proportionality, assessed the impact on
affected groups and avoided simply applying a blanket rule.


https://www.legislation.gov.uk/ukpga/2010/15/section/7
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Excluding or limiting access

The Code says it may be lawful to exclude, limit or modify a trans person’s access to
a separate or single-sex service, where doing so is a proportionate means of
achieving a legitimate aim. This includes situations where a person seeks to use the
service for their biological sex, but their presentation may cause “reasonable
objection” from other users.

For example, the Code refers to a trans man who may be excluded from a women-
only service if the provider decides that, because he presents as a man, other users
could “reasonably object” to his presence and exclusion is proportionate.

However, the Code also warns that decisions should be made carefully. If a trans
person is left unable to access a service that is necessary for everyone, such as
toilets, that may amount to unlawful discrimination unless the approach can be
justified.

Asking about biological sex

The Code says that the main way to manage separate or single-sex services should
be clear communication, such as signage, policies and information for service users.
Where there is evidence that someone who is not of the sex for which the service is
provided is accessing, or seeking to access, that service, it may be legitimate to ask
them to confirm their sex. The Code says this should be done sensitively and with
respect for privacy.

The Code also recognises that this can be difficult in practice. It says there is no
official UK document that provides reliable evidence of sex for Equality Act
purposes: passports and driving licences can be changed without a GRC, and birth
certificates may reflect acquired gender where a person has a GRC.

If there is concern about the accuracy of a response, providers should consider what
action is proportionate, taking account of the nature of the service and the potential
risks to the individual and to other users.

Responses to the updated Code

The Scottish Government, in a statement to Parliament on 22 April 2025, by Shirley-
Anne Somerville MSP, the then Cabinet Secretary for Social Justice, accepted the
Supreme Court ruling and said it would support the EHRC as it updates its guidance
on the Equality Act. This position has been repeated at various points, including in
the Programme for Government 2025-26 which said a working group (established in
April 2025) was considering the ruling’s impact on policies, guidance and legislation,
“to ensure we are ready to take all necessary steps when the Equality and Human
Rights Commission (EHRC) publishes its revised Code of Practice and updated
guidance.”



https://www.parliament.scot/chamber-and-committees/official-report/search-what-was-said-in-parliament/meeting-of-parliament-22-04-2025?meeting=16371&iob=139826
https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2025/05/programme-government-2025-26/documents/programme-government-2025-26/programme-government-2025-26/govscot%3Adocument/programme-government-2025-26.pdf
https://www.gov.scot/groups/uk-supreme-court-judgment-for-women-scotland-ltd-v-the-scottish-ministers-working-group/
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An update on the new Code of Practice was published on 5 August 2026, and which
states:

“It remains the responsibility of duty bearers to interpret and comply with their
legal obligations under the Equality Act 2010. Following the guidance in the
Code may help service providers, those who provide a public function and
associations to avoid an adverse decision in legal proceedings brought under
Parts 3 and 7 of the Act.”

Responses to the Code have been mixed. Some organisations have welcomed the
clarity it provides for service providers, while others have raised concerns about its
impact on trans people. A selection of these views is set out below.

Regulator and human rights bodies

When the Code came into force on 5 August 2026, the EHRC said it “does not make
new law or create any new legal obligations” and that it provides guidance on
existing law. Its Chair, Dr Mary-Ann Stephenson, said it would help services comply
with the Equality Act, protect service users from discrimination and harassment and
reduce the risk of litigation. The Chair also said that the EHRC will continue to
monitor compliance and take enforcement action, where proportionate and
necessary.

The Scottish Human Rights Commission’s statement of 4 August 2026 focuses on
how Scottish public authorities can implement the Code consistently with human
rights law. It highlights engagement with those affected by policies and practices,
and the collection of data to monitor how the Code operates in practice.

Organisations welcoming the Code

Sex Matters welcomed the Code for providing practical clarification of the Supreme
Court judgment and the lawful provision of single-sex services. On 21 May 2026 it
said that publication of the Code removes a justification for delaying policy changes.

Women’s Aid welcomed the laying of the Code on 21 May 2026, and said it hoped
the guidance would give its member services the clarity they need to support
survivors of domestic and sexual abuse in a legally compliant way. It also noted that
some services supporting trans survivors may no longer be able to do so in the
same way, that those survivors may need to be referred to alternative support, and
called on the government to ensure sustainable funding for specialist services for all
survivors, including trans survivors.

Organisations raising concerns

Scottish Trans issued a statement on 5 Auqust 2026, when the Code came into
effect, and said:

“Today marks a massive step backwards. We now have Government-
sanctioned guidance that places us totally out of step with how liberal
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https://www.gov.scot/publications/equality-and-human-rights-commission-code-of-practice-for-services-public-functions-and-associations-august-2026-update/
https://www.equalityhumanrights.com/news/news/services-code-practice-comes-force
https://www.scottishhumanrights.com/news/scottish-human-rights-commission-statement-on-ehrc-code-of-practice/
https://sex-matters.org/posts/updates/what-is-in-the-new-guidance/
https://womensaid.org.uk/womens-aid-statement-on-the-laying-of-the-ehrc-code-of-practice-on-the-equality-act/
https://www.scottishtrans.org/ehrcs-code-of-practice-comes-into-effect/
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democracies across the world approach upholding the equality and human
rights of trans people, and which has been cautioned against by international
human rights experts for months.”

Over 160 MPs signed an Early Day Motion (EDM 240) indicating they did not want
the Code approved. However, the Code was laid for 40 days and neither House
passed a resolution disapproving it, so it completed the statutory approval process
and took effect on 5 August 2026.

Trade unions have raised concerns about the potential impact on trans and non-
binary people, including in employment, which is not directly covered by the Code.

Policy changes from public service providers

Following a judicial review, brought by For Women Scotland, the Scottish Prison
Service (SPS) was required to change its policy on housing trans prisoners. On 19
June 2026, the Outer House of the Court of Session ruled that the SPS policy of
housing some trans prisoners in the estate based on their gender identity, rather
than biological sex, was unlawful. The Scottish Government said, on 23 June 2026,
that it would not appeal the ruling. The SPS withdrew its policy on 22 June, and the
Scottish Government said that work was underway to implement transfers of
prisoners on 23 June 2026.

While the Code of Practice was not in force at that point, the Court of Session did
refer to the Supreme Court ruling on 16 April 2025, which clarified that the meaning
of sex in the Equality Act is biological.

NHS England published Privacy, dignity and safety in hospital accommodation on 15
October 2026. The guidance sets out the requirements for meeting the NHS
Constitution’s same-sex accommodation pledge, explains how the term ‘same-sex’
should be interpreted in light of the EHRC’s Code and describes how organisations
should manage and report breaches of the same-sex accommodation

requirements.

It is unclear, to what extent, Scottish public bodies have implemented changes as a
result of the EHRC’s Code of Practice.


https://www.parliament.uk/about/how/business/edms/
https://edm.parliament.uk/early-day-motion/65938
https://www.lrd.org.uk/news/ehrc-code-comes-under-scrutiny-unions
https://www.scotcourts.gov.uk/media/pnbpzgex/2026csoh59-petition-of-for-women-scotland-for-judicial-review.pdf
https://www.parliament.scot/chamber-and-committees/questions-and-answers/question?ref=S7W-01252
https://www.england.nhs.uk/long-read/privacy-dignity-and-safety-in-hospital-accommodation/
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Themes for discussion

Members may wish to explore the following themes with witnesses:
Implementation of the Code

Whether policy and operational reviews have been undertaken in light of the updated
Code, and the timescale to implement any changes.

Evidence and balance in service provision

How service providers are establishing the need for separate, single-sex or mixed
provision, and how they are making assessments of needs and recording their
reasoning.

Impact of service changes and access to services

The practical impact of applying service changes on women, trans people and other
user groups. For example, how it impacts on an individual’'s privacy, dignity and
safety, whether a service is available and accessible to all, and whether there are
any unintended consequences.

Monitoring and evaluation

How organisations will assess the impact of implementing the Code over time,
including what data is being collected, how complaints, feedback and incidents are
monitored, and whether there are arrangements to review or revise policies.
Communication of service changes

How policies are explained through signage, published information and frontline
practice. This is likely to include how uncertainty or potential disputes are handled
and how privacy and confidentiality can be protected.

Guidance and training

Whether the Code provides clarity for service providers on applying the Equality Act.
Whether staff training is required, and if so, how that is being delivered.

Organisational issues

For example, any issues with costs or staffing that affect the implementation of the
Code.

Governance and accountability

Who is responsible for decisions, how risks are escalated, oversight arrangements,
and how complaints and legal challenges are handled.

9
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SPICe

Date: November 2026

Note: Committee briefing papers are provided by SPICe for the use of Scottish
Parliament committees and clerking staff. They provide focused information or
respond to specific questions or areas of interest to committees and are not intended
to offer comprehensive coverage of a subject area.

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot
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