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Note by the Clerk

1.

On 19 December 2025, a supplementary Legislative Consent Memorandum
(LCM), LCM-S6-57c was lodged by Angela Constance MSP, Cabinet Secretary
for Justice and Home Affairs in relation to the UK Government’s Crime and
Policing Bill (“the Bill”).

It is the third supplementary LCM (“third sSLCM”) lodged in relation to the Bill and
has been referred to the Criminal Justice Committee.

The Committee considered the Scottish Government’s initial LCM, LCM-S6-57
and two supplementary LCMs, LCM-S6-57a and LCM-S6-57b at its meeting of 1
October 2025 and reported on them in its 7" Report, 2025. The Committee
recommended to the Parliament that consent be given to the relevant provisions
covered by the LCM and both supplementary LCMs.

Crime and Policing Bill

4.

The Crime and Policing Bill was introduced by the UK Government in the House
of Commons on 25 February 2025.

The Bill and associated documents can be viewed on the UK Parliament
website.

The Bill as amended makes provision about anti-social behaviour, offensive
weapons, offences against people (including sexual offences), property offences,
the criminal exploitation of persons, sex offenders, stalking and public order, the
powers of the police, the border force and other similar persons. It also makes
provisions about confiscation; about the police; about terrorism and national
security, and about international agreements relating to crime; and about the
criminal liability of bodies; and for connected purposes.

The following provisions initially triggered the process of requesting the consent
of the Scottish Parliament that the provisions be extended to Scotland because
they touch upon devolved matters:

e to create a new offence of “cuckooing” — controlling another’s home for
criminal purposes;

e to set out new provisions relating to the management of sex offenders
including notification requirements in relation to name changes, absence
from sole or main residence, and, in the case of child sex offenders, if
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entering premises where children are present. The clauses also contain
provisions relating to restrictions on applying for replacement identity
documents in a new name and powers of entry and search in certain
circumstances;

e to create new offences relating to the possession and supply of electronic
devices where there is a reasonable suspicion that this is for use in
vehicle theft;

¢ to expand the lawful purposes for which the police can access the DVLA
driving license database;

e to protect enforcement authorities from paying expenses during civil
recovery proceedings, preventing the court from ordering expenses
against them unless the authority acted unreasonably, dishonestly or
improperly;

e to expand the list of criminal lifestyle offences in the Scottish Schedule 4
of the Proceeds of Crime Act 2002;

e to confer parallel powers on Scottish Ministers and the Secretary of State
to make regulations to implement future international agreements as they
relate to the sharing of information for law enforcement purposes and to
require the Secretary of State to consult with devolved authorities before
making regulations in a devolved area;

e regarding the criminal liability of bodies corporate and partnerships where
a senior manager commits an offence.

Following the Public Bill Committee stage in the UK Parliament, two sets of
amendments prompted the need for a supplementary LCM. These related to:

e online advertising of unlawful weapons: civil penalties; and
e powers of the British Transport Police and Ministry of Defence Police.

Following amendments tabled on 10 June, four new areas were identified as
triggering the LCM process, prompting a second supplementary LCM:

e offence of child criminal exploitation;

e remote storage provisions for electronic data;

e the creation of barred/advisory lists for the National Crime Agency and the
British Transport Police; and

e amendments to the Proceeds of Crime Act 2002.

10.The second supplementary LCM should have included Clause 41 in relation to

11.

proving an offence (of child criminal exploitation) under Clause 40. However,
Clause 41 was omitted and is therefore included in the third sLCM.

Further amendments to the Bill were tabled on 27 October, 3 November and 12
November 2025 which would extend to Scotland provisions covering offensive
weapons, online sales of knives and crossbows, child criminal exploitation
prevention orders, child sex abuse image generators, possession of advice or
guidance about creating child sexual abuse (CSA) or CSA images, and providing
for a technology testing defence and creating new offences relating to
pornographic images of strangulation or suffocation in Scotland.
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12.The Bill is currently progressing through the UK Parliament and is at Report stage

in the House of Lords. This is scheduled for 25 February 2026.

Legislative consent procedure

13.

14.

15.

16.

Under the Sewel Convention, the UK Parliament does not normally legislate on
devolved matters, or to alter the legislative competence of the Parliament or the
executive competence of the Scottish Government, without the consent of the
Scottish Parliament. Consent is given by means of a resolution of the Parliament
in the chamber.

Under Chapter 9B of the Standing Orders, the Scottish Government must lodge
a legislative consent memorandum (LCM) in relation to each UK Parliament Bill
that contains a provision (“relevant provision”) that would require the
Parliament’s consent under the Convention. Sometimes the Scottish
Government may be required to lodge one or more supplementary LCMs during
the passage of a Bill. It is also possible for an LCM to be lodged by an individual
MSP.

Every LCM lodged is referred to a lead committee for scrutiny, and may also be
referred to other committees. If the Bill confers power on the Scottish Ministers to
make subordinate legislation, the Delegated Powers and Law Reform Committee
(DPLRC) must also consider the LCM and may report on it to the lead
committee.

Once the lead committee has reported, the Scottish Government normally
lodges a motion on legislative consent for consideration in the Chamber. Such a
motion may give consent to relevant provision in the Bill, refuse consent to such
provision, or a mixture of the two. A draft of the motion is normally included in the
LCM.

The Scottish Government’s third supplementary LCM

17.

The Scottish Government recommends that the Scottish Parliament consent to
the following areas as set out in the third sSLCM:

e Clause 28 - makes changes to the maximum penalties for a number of
offensive weapons offences (detailed in paragraphs 13 to 15 of the third
sLCM)

e Clause 36 - creates a duty to report remote sale of knives etc. in bulk
(paragraphs 16 and 17)

e Clause 41 — provides further clarity around what activity needs to be
proved to establish guilt for an offence under clause 40 (Offence of child
criminal exploitation) (paragraphs 18 to 22)

¢ New clauses after clause 55 and after Schedule 5 - relate to child
criminal exploitation prevention orders, which are civil orders that can
enable prohibitions or requirements to be imposed by courts on adults
involved in child criminal exploitation (paragraphs 23 to 28)
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e New clause after clause 63 - makes it illegal to possess, create or
distribute Al tools designed to create Child Sexual Abuse materials
(paragraphs 29 and 30)

¢ New clause after clause 64 - makes it an offence to possess advice or
guidance that teach potential offenders about abusing children sexually or
creating Child Sex Abuse images (paragraphs 31 and 32)

¢ New clauses after clause 84 — introduce a regulation-making power for
the Secretary of State (SoS) to introduce a ‘technology testing defence’
for persons authorised by the SoS to carry out technology testing
activities to prevent or detect prohibited materials, which fall under
specific obscenity offences relevant to Scotland (paragraphs 33 to 37)

¢ New clause after clause 84 - amendments to be inserted after clause 84
create new offences of possession and publication of pornographic
images which depict acts of strangulation or suffocation in a manner
which is realistic and explicit (paragraphs 38 and 39)

18.The Scottish Government’s reasoning for recommending consent to the above
clauses is outlined in paragraphs 40 to 47 of the third sLCM.

19. The draft motion on legislative consent is:

“That the Parliament agrees that the relevant provisions in the Crime and
Policing Bill, introduced in the House of Commons on 25 February 2025, and
subsequently amended, relating to clause 28 (offensive weapons), clause 36
(duty to report bulk sale of knives), clause 41 (proving the offence of child
criminal exploitation at clause 40), new clauses after clause 55 and Schedule 5
(child criminal exploitation prevention orders: Scotland), new clause after clause
63 (child sexual abuse image-generators: Scotland), new clause after clause 64
(possession of advice or guidance about creating child sexual abuse or CSA
images), new clauses after clause 84 (technology testing defence), and new
clauses after clause 84 (pornographic images of strangulation or suffocation), so
far as these matters fall within the legislative competence of the Scottish
Parliament, should be considered by the UK Parliament.”

Further supplementary LCMs

20. Whilst the Bill is proceeding in the UK Parliament, there is scope for further
amendments to be agreed to which may trigger the need for further consent
procedures.

Scrutiny by DPLR Committee

21. The third sLCM was considered by the Delegated Powers and Law Reform
Committee (DPLRC) at its meetings on 20 January and 10 February 2026. The
DPLRC's report on the third sSLCM was published on 17 February 2026.

22. At the meeting of 20 January the DPLRC agreed to write to the Scottish
Government and the UK Government. Responses were received from the
Cabinet Secretary for Justice and Home Affairs on 29 January 2026 and the
Minister of State for Policing and Crime on 2 February 2026.
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23.At the same meeting, the DPLRC agreed that it was content with the following
delegated powers in the Bill:

e Clause 36(2): extending the power conferred on the Scottish Ministers to
issue guidance relating to offensive weapons etc. (amending section 66(2)
of the Offensive Weapons Act 2019); and

e New Schedule (Schedule 6, paragraph 10(4)): Power to add to or remove
from the list of UK child criminal exploitation prevention orders, breach of
which constitutes an offence.

24. The DPLRC report sets out that it is content with a number of the other
delegated powers in the Bill (outlined in paragraphs 46 to 62 of the report).
However, it draws the following provisions to the attention of the Criminal Justice
Committee:

Clause 36: Power to make provision about the reporting of remote sales
of knives etc. in bulk (inserting new section 141D(1) in the Criminal
Justice Act 1988) and Clause 36: Power to amend definition of a
reportable sale of bladed articles (inserting new section 141D(15) in the
Criminal Justice Act 1988)

The DPLRC is content with delegation of the powers in principle and that they
are subject to the negative procedure (for the power in section 141D(1) of the
Criminal Justice Act 1998), and the affirmative procedure (for the power in
section 141D(15) of that Act).

However, it draws to the lead committee’s attention that:

o the powers are exercisable by the Secretary of State within the
legislative competence of the Scottish Parliament. No equivalent
powers are conferred on the Scottish Ministers. Regulations made
under the powers will accordingly be laid in the UK Parliament only;

o there is a requirement that the Secretary of State consult the Scottish
Minsters before making regulations under the powers. There is no
requirement to obtain the Scottish Ministers’ consent, and no formal
scrutiny process in the Scottish Parliament; and

o the Scottish Government has stated that it will write to the relevant
subject committee in the Scottish Parliament as either and/or both of
the regulation making powers are used, to update Parliament on the
use of the powers and provide details of the consultation that has
taken place.

The DPLRC also suggests that the lead committee considers whether it is
satisfied that the powers are appropriately framed in the context of this Bill.

New clause 92 “Obscenity etc offences: technology testing defence” —
Subsection (1): Power to authorise technology (such as Al models) to be
tested for prohibited material, without offences being committed in the
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course of the testing and new clause 93 “Technology testing defence:
Meaning of relevant offence” (after clause 84) — Subsection (5): Power to
amend the meaning of “relevant offence”

The DPLRC is content with delegation of the powers in principle and that they
are subject to the affirmative procedure.

However, it draws to the lead committee’s attention that:

o the powers are exercisable by the Secretary of State within the
legislative competence of the Scottish Parliament. No equivalent
powers are conferred on the Scottish Ministers. Regulations made
under the powers will accordingly be laid in the UK Parliament only;

o there is a requirement that the Secretary of State consult the Scottish
Minsters before making regulations under the powers. There is no
requirement to obtain the Scottish Ministers’ consent, and no scrutiny
process in the Scottish Parliament; and

o the Scottish Government has stated that it will write to the relevant
subject committee in the Scottish Parliament as either and/or both of
the regulation making powers are used, to update Parliament on the
use of the powers and provide details of the consultation that has taken
place.

The DPLRC suggests that the lead committee considers whether it is satisfied
that the powers are appropriately framed in the context of this Bill.

25.The relevant extracts from the DPLRC report are available in the Annexe.

Evidence session

26. At this meeting, the Committee will take evidence on the third sSLCM from the
Cabinet Secretary for Justice and Home Affairs and her officials.

Decision

27. After hearing from the Cabinet Secretary, the Committee will be invited to decide
what recommendation to make to the Parliament — in particular, whether to
recommend agreement to the Scottish Government’s draft motion.

Report

28. The Committee is required to report to the Parliament on the third supplementary
LCM. One option is for the Committee to agree to consider a draft report, in
private, at its next meeting. Alternatively, it could delegate responsibility to the
Convener to finalise the wording of a short report reflecting the outcome of
today’s meeting.

Clerks to the Committee
February 2026
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Annexe: extract from the DPLR Committee’s report on the
third supplementary LCM

Review of relevant powers

Part 2, Chapter 2: Offensive weapons

Clause 36: Power to make provision about the reporting of remote sales of
knives etc. in bulk (inserting new section 141D(1) in the Criminal Justice Act
1988)

Power conferred on: Secretary of State
Power exercisable by: Regulations
Parliamentary procedure: Negative procedure
And

Clause 36: Power to amend definition of a reportable sale of bladed
articles (inserting new section 141D(15) in the Criminal Justice Act 1988)

Power conferred on: Secretary of State

Power exercisable by: Regulations
Parliamentary procedure: Affirmative procedure
Provisions

20.In relation to new section 141D(1), Clause 36 inserts new section 141D into
the Criminal Justice Act 1988 which creates a duty on sellers to report “bulk”
online sales of knives. Failure to comply with the reporting requirements is an
offence, subject to a maximum penalty of an unlimited fine.

21.New section 141D(1) confers a power on the Secretary of State to prescribe the
details of the reports and to specify who the report should be made
to. Regulations may in particular include requirements about how and when
reports are to be made and the information which must be included.

22.In relation to new section 141D(15), this provision confers an additional power
on the Secretary of State to amend the numbers of bladed articles and the
frequency of sales which amount to “bulk” sales under the new provisions.

23.1In relation to both provisions, on introduction, the provisions about reporting for
bulk online knife sales applied to England and Wales only. Government
amendments and new clauses tabled for Lords Committee stage extend the
application of these provisions to Scotland and Northern Ireland.

24.In relation to Scotland, the regulation-making powers continue to be vested in the
Secretary of State alone, although new subsection (17) of section 141D of the
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Criminal Justice Act 1988 requires the Secretary of State to consult the Scottish
Ministers before making regulations under section 141D.

Committee consideration

25.1In relation to new section 141D(1), the DPM published on 20 June 2025
highlights that the new duty to report bulk purchases of bladed articles is set out
on the face of the Bill. The power being taken in section 14D1(1) is to make the
administrative arrangements in respect of the submission of reports, including the
detail to be included in such reports, the method of submission, to whom they are
to be sent and the deadline for submission.

26.The UK Government considers that these matters may appropriately be left to
secondary legislation. The DPM notes that the relevant details may change over
time, for example if the central hub for receipt of such reports were to change or if
additional categories of information were considered to be necessary, and leaving
such details to regulations would enable necessary changes to be made promptly
(as necessitated by the public safety purpose of the reporting scheme).

27.In terms of the choice of procedure, the UK Government considers that the
negative procedure is appropriate, given that regulations made under the power
will essentially deal with the administrative arrangements for the submission of
reports.

28.In the third sLCM, the Scottish Government states that it supports the steps taken
to strengthen certain aspects of offensive weapons law, and that it is a sensible
use of the legislative consent process for the changes to extend to Scotland. The
third sLCM does not specifically address the delegated power.

29.1In relation to new section 141D(15), the DPM again highlights that what
constitutes a bulk purchase for the purposes of the reporting duty is set out
clearly on the face of the Bill. It explains that, as the reporting requirement beds
in, evidence may emerge that supports specifying a different qualifying number of
bladed articles or qualifying sets, or a different period for the purposes of new
section 141D(4) (which broadly provides that two or more remote sales to the
same residential address in any 30-day period will be treated as one sale). The
DPM gives the example that the police may find that they receive too many
reports that do not form useful intelligence and request that the limits are
increased. In these circumstances, the UK Government considers it appropriate
that the specified qualifying amounts or the 30-day period can be changed
promptly via secondary legislation to reduce the burdens on business and the
police.

30.In terms of the choice of procedure, the UK Government considers that the
affirmative procedure is appropriate, given that one potential effect of any
regulations would be to place more onerous burdens on businesses to report
knife sales to the police. The affirmative procedure is also considered apt as this
is a Henry VIII power.

31.In the third sLCM, the Scottish Government states that it supports the steps taken
to strengthen certain aspects of offensive weapons law, and that it is a sensible
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use of the legislative consent process for the changes to extend to Scotland. The
third sLCM does not specifically address the delegated power.

32.In relation to both these provisions, the Committee noted that it would be
within the Scottish Parliament’s legislative competence to place sellers in
Scotland under these duties to report bulk knife sales.

33.In light of the Committee’s general position on the conferral of devolved
delegated powers on UK Government Ministers, and in the absence of an
explanation, the Committee agreed to ask both the Scottish and UK Ministers:

o “Why it is considered appropriate for the power to be exercisable by the
Secretary of State within legislative competence, and not by the Scottish
Ministers? and

o What consideration has been given to:
(a) Conferring the power on the Scottish Ministers (solely or concurrently), or

(b) Requiring the consent of the Scottish Ministers, instead
of a consultation requirement, before the power may be exercised by the
Secretary of State within legislative competence?”

34.The Committee also agreed to ask the Scottish Ministers “how the Scottish
Government intends to facilitate scrutiny by the Scottish Parliament of exercise of
the power within legislative competence by the Secretary of State?”

35.The Scottish Government’s response indicates the need for a co-ordinated and
consistent approach to operation of the new scheme, across England, Wales and
Scotland. It notes that:

“the manner in which reports are to be made to the relevant police force —
which is captured within the new section 141D(1) power — does not carry with
it any Scottish distinct element that could be not be [sic] addressed through
SG consultation feedback to the UKG.”

36. The response also emphasises the good collaboration between the UK and
Scottish Governments in developing the approach to the UK-wide reporting
scheme. The Scottish Government says that it considers that:

conferring the power on the Scottish Ministers was not necessary in these
circumstances. Requiring consent was an option, but given the excellent
collaboration between governments on the extension of clause 36 to Scotland
itself, we consider consultation is sufficient to ensure devolved interests are
reflected.

37.In terms of facilitating scrutiny by the Scottish Parliament, the Scottish
Government states that it:

will write to the relevant subject Committee in the Scottish Parliament as
either and/or both of the regulation making powers are used to update
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Parliament on the use of the powers and provide details of the consultation
that has taken place.

38.The UK Government’s response also emphasises the desirability of a consistent

approach across the UK in terms of how the powers are exercised. It states that:

The UK Government believes that it is crucial for the effective operation of this
legislative measure by policing that there is a uniform reporting system in place
across the UK to avoid divergence. We have included the requirement for the
Secretary of State to consult with Scottish Ministers before making regulations
under this clause and will ensure that the UK Government engages closely with
the Scottish Government before making any such regulations. Given this level of
collaboration, we consider a duty to consult is sufficient to ensure devolved
interests are reflected.

39. The Committee notes that, while conferring a delegated power solely on UK

Ministers is one way to ensure consistent application of a scheme across the UK,
that can also be achieved by coordinating the laying of separate legislation in
each legislature. This is an approach taken in many policy areas.

40.The Committee also notes that the government responses on the question of why

41

the power was not conferred concurrently, or a consent mechanism attached,
emphasise the ongoing strong working relationships between both governments.
They indicate that intergovernmental consultation is considered sufficient to
ensure devolved interests are reflected. There is no express mention of the
Parliament’s role in scrutinising devolved interests in relation to subordinate
legislation, although the Scottish Government does commit to writing to the
relevant subject committees to inform them that regulations have been made,
and to provide details of the consultation which took place.

.The Committee considers that the lead committee is well placed to take a view on

whether, in relation to the particular policy of online sales of bladed articles, it is
content for regulations to be laid and scrutinised in the UK Parliament, or whether
this is the sort of policy matter it would expect to come before the Scottish
Parliament.

42.The Committee is content that delegation of the powers in principle is

appropriate, for the reasons given in the UK Government’'s DPMs and the

3" sLCM. It is also content that the choice of negative procedure for the power to
make provision about reporting (section 141D(1)), and affirmative procedure for
the power to change what amounts to a bulk online sale of bladed articles
(section 141D(15)), is appropriate.

43.The Committee is content with delegation of the powers in principle and

that they are subject to the negative procedure (for the power in section
141D(1) of the Criminal Justice Act 1998), and the affirmative procedure (for
the power in section 141D(15) of that Act).

44.The Committee draws to the lead committee’s attention that:

10



CJ/S6/26/9/3

o the powers are exercisable by the Secretary of State within the
legislative competence of the Scottish Parliament. No equivalent
powers are conferred on the Scottish Ministers. Regulations made
under the powers will accordingly be laid in the UK Parliament
only;

o there is a requirement that the Secretary of State consult the
Scottish Minsters before making regulations under the powers.
There is no requirement to obtain the Scottish Ministers’ consent,
and no formal scrutiny process in the Scottish Parliament; and

o the Scottish Government has stated that it will write to the
relevant subject committee in the Scottish Parliament as either
and/or both of the regulation making powers are used, to update
Parliament on the use of the powers and provide details of the
consultation that has taken place.

45.The Committee also suggests that the lead committee considers whether it
is satisfied that the powers are appropriately framed in the context of this
Bill.

Clause 36: Power to issue guidance relating to offensive weapons etc.
(amending section 66(2) of the Offensive Weapons Act 2019)

Power conferred on: Scottish Ministers
Power exercisable by: Guidance
Parliamentary procedure: none
Provisions

46.Clause 36(2) amends section 66(2) of the Offensive Weapons Act 2019 (“the
OWA”) to extend the power conferred on the Scottish Ministers to issue guidance
relating to offensive weapons to include guidance on the effect of new sections
141D of the Criminal Justice Act 1988 (Duty to report remote sales of knives etc
in bulk).

Committee consideration

47.The DPM explains that the purpose of guidance issued under section 66 of the
OWA 2019 is to aid the implementation of the provisions in Parts 1 to 3 of that
Act, and related legislation governing the sale and possession of knives and
offensive weapons, by supplementing the legal framework with practical
guidance. The existing Scottish Government guidance is available at: Offensive
Weapons Act 2019 : Scottish Statutory Guidance.

48.The UK Government notes that the existing guidance-issuing power already
covers the provisions in sections 38 to 42 of the OWA 2019 relating to the sale
and delivery of knives etc. It considers that the amendment to the scope of the
power to cover the duty to report bulk sales does not materially change the
nature of the guidance.

1
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49.The third sLCM states that the Scottish Government will issue updated guidance
in relation to this duty, under the amended guidance powers.

50.Regarding the procedure, the DPM explains that guidance issued under section
66 of the OWA 2019 is not subject to any parliamentary procedure on the basis
that it deals with practical advice to those affected by the legislation, and has
been the subject of consultation with interested parties before being issued (as
required by section 66(6)). The UK Government considers that the guidance does
not, and indeed cannot, conflict with the statutory framework governing sale and
delivery of knives and offensive weapons, including the new duty to report bulk
sales, and there is no statutory duty for persons to have regard to or abide by the
guidance. The extended power to issue guidance under section 66 does not
materially change the nature of the power or the guidance and, as such, the
Government continues to consider that it is appropriate that such guidance is not
subject to any parliamentary procedure.

51.The Committee is content with the explanation provided for extension of the
existing guidance-making power to cover the new requirements around bulk
online sales of knives. It is also content that the existing requirements for
guidance to be published but not laid before Parliament continue to apply, as the
nature of the power is unchanged.

52.The Committee is content with the power in principle, and that its exercise
is not subject to Parliamentary procedure.

Part 4, Chapter 1 and new Schedule: Child Criminal Exploitation

New Schedule 6, paragraph 10(4) — power to add to or remove from the list
of UK child criminal exploitation prevention orders, breach of
which constitutes an offence

Power conferred on: Scottish Ministers

Power exercisable by: Regulations
Parliamentary procedure: Affirmative procedure
Provision

53.By amendment, new clause 57 has been inserted, making provision for child
criminal exploitation prevention orders (CCEPOs) in Scotland and Northern
Ireland. Prior to amendment, the provisions on CCEPOs extended to England &
Wales only. The offence of child criminal exploitation (clauses 41 and 42 of the
Bill) has also been extended to Scotland and Northern Ireland. New Schedule 6
contains the procedural detail for CCEPOs as they apply in Scotland.

54. Among other things, the new Schedule empowers the Scottish courts to make a
CCEPO in certain circumstances, and makes detailed provision for applications,
interim orders, notifications, variation and discharge of orders.

55.Paragraph 10(1) of the new Schedule also makes it an offence, in Scotland, for a
person, without reasonable excuse, to fail to comply with a CCEPO made in

12
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England and Wales, Scotland or Northern Ireland. Paragraph 10(4) confers a
power on the Scottish Ministers to amend the list of orders (in paragraph 10(2))
made by courts in England and Wales or Northern Ireland, breach of which
constitutes an offence in Scotland.

Committee consideration

56.

The DPM dated 4 November 2025 explains that it would be open to the UK
Parliament, Scottish Parliament or Northern Ireland Assembly to amend or repeal
and replace the CCEPO regimes in their respective jurisdictions at a future date.
As a consequence of any such future legislation, it may be necessary for the
relevant national authorities to amend the scope of the offence of breaching a
CCEPO by amending the list of orders to which the offence relates.

57.The DPM also explains that regulations made under the power might simply

make a technical update (that is, repeal the entry for orders which no longer exist,
or changing the name of them if they have changed) or they could be made for
substantive policy reasons (for example, if one jurisdiction introduced a
mandatory requirement that must be attached to a CCEPO and another
jurisdiction did not want to make breach of the requirement an offence in their
jurisdiction).

58.The UK Government accordingly considers that the power is necessary to enable

the list of orders to be updated expeditiously in light of changes of the law in
relation to CCEPOs in each jurisdiction. In its view, it is appropriate that the
jurisdiction can respond quickly to, and does not have to await a future primary
legislative vehicle to effect changes in consequence of, a change by another
jurisdiction.

59. Parliament will have already approved the core principle that breach of a CCEPO

of another jurisdiction should constitute an offence in the “other” jurisdictions.
There are constraints on how the power is used — it may only be used to add or
remove orders which appear to the relevant national authority to be “equivalent or
similar to” CCEPOs.

60.Regarding the choice of parliamentary procedure, the DPM explains that the

61.

affirmative procedure is considered appropriate, given that regulations made
under this power would modify the scope of the criminal offences provided for in
the Bill. The affirmative procedure also reflects the fact that these are Henry VI
powers.

In the third sLCM, the Scottish Government recommends that the Scottish
Parliament consents to these clauses so that a UK-wide approach is taken to
support vulnerable victims and disrupt the activities of adult perpetrators who
criminally exploit children. The third sLCM does not specifically address the
delegated power.

62.For the reasons given in the DPM, the Committee is content with this power

in principle and that it is subject to the affirmative procedure.
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Part 5, Chapter 4 — Other provision about sexual offences

New clause 92 “Obscenity etc offences: technology testing defence” —
Subsection (1): Power to authorise technology (such as Al models) to be
tested for prohibited material, without offences being committed in the course
of the testing

Power conferred on: Secretary of State

Power exercisable by: Regulations
Parliamentary procedure: Affirmative procedure
And

New clause 93“Technology testing defence: Meaning of relevant offence””
(after clause 84) — Subsection (5): Power to amend the meaning of “relevant
offence”

Power conferred on: Secretary of State

Power exercisable by: Regulations
Parliamentary procedure: Affirmative procedure
Provisions

63.New clauses 92 and 93 enable the Secretary of State, by regulations, to
introduce a technology testing defence. The defence would be available to
persons authorised by the Secretary of State to carry out technology testing
activities to prevent or detect prohibited materials, which would otherwise fall
under specific obscenity offences.

64. The offences for which the technology testing defence is to be available are set
out in a second new clause, clause 93, “Technology testing defence: meaning
of “relevant offence”. This clause specifies relevant sexual offences in England
& Wales, in Scotland and in Northern Ireland. In Scotland, the relevant offences
are set out in the Civic Government (Scotland) Act 1982, Sexual Offences
(Scotland) Act 2009, and the Abusive Behaviour and Sexual Harm (Scotland) Act
2016. These provisions relate to obscene material, extreme pornography, non-
consensual intimate images, child sexual abuse (CSA) image generators, and
indecent photographs of children.

65. The power in clause 92(1) may only be used to provide a defence for persons
who are authorised to carry out “technology testing activities”. The definition
covers testing of technology for the purpose of investigating whether a
technology (such as Al) may have been made or adapted for use for creating
prohibited material, or to establish whether the technology may be used to create
prohibited material.

66. The regulations can also include provision on how authorisations are given, how
conditions are applied and revoked, and cost recovery. There is also a power for
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the Secretary of State to prescribe consequences of non-compliance with
conditions, including creating criminal offences punishable by a fine.

67.New clause 93, subsection (5) of the new clause 93 enables the Secretary of

State to amend the list of relevant offences for each of the three jurisdictions.

68. In relation to both powers, the Secretary of State is required to consult with the

Scottish Ministers before making regulations containing provision that would be
within the legislative competence of the Scottish Parliament.

Committee consideration

69.1In relation to “Technology testing defence: meaning of “relevant offence”

(new clause 92), the DPM dated 13 November 2025 explains that under current
legislation, companies are legally blocked, or face significant legal risk, from
testing an Al model’s capability to produce obscene materials. Developers cannot
identify when safeguards fail or verify the effectiveness of any interventions. To
ensure robust safety standards continuous testing is critical to mitigate risks.

70.In the UK Government’s view, the regulation-making power would provide

71

legislative cover for organisations who have a legitimate need to test and/or
investigate technologies, such as CSA image-generators, with a view to
preventing future crimes and safeguarding children and vulnerable adults.

. The Bill itself establishes the principle that a person may be authorised to

undertake testing in relation to prohibited material and that in undertaking such
testing they are not caught by a relevant offence. Having established this
principle the UK Government considers that it is appropriate to leave to
administrative arrangements the authorisation of persons to undertake such
testing and the conditions (which are likely to be technical in nature) under which
such testing may take place. The persons authorised to undertake testing may
change over time and, in the Government’s view, it is important that new or
revised authorisations can be made promptly to ensure there is not a gap in the
ability to test CSA image-generators or similar technologies which could increase
the risk of harm to children and others.

72.The DPM adds that, given the serious nature of the underlying offences, detailed

considerations of requirements for testing will be necessary. As a result, the
Government considers that this is an occasion where it is suitable to use
secondary legislation in order to master detail and afford a measure of agility. In
setting out the defence in secondary legislation, it wants to ensure that it has
requisite powers to secure adequate management of risk associated with
authorising actors relying on the defence.

73. 1t further explains that alternative mitigations are being explored, however, the

Government is alive to risks such as an authorised tester failing substantially to
comply with imposed safety conditions. In the UK Government’s view, the
sensitivity of testing material and the gravity of the underlying offences may
require that some form of criminal recourse (with a maximum penalty of a fine) is
available in relation to this narrow group of authorised, but non-compliant, testers.
It is considered appropriate and proportionate to retain the power to create a
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criminal offence by secondary legislation, should the fully developed testing
regime require such recourse.

74.The UK Government also considers that the affirmative procedure provides an
appropriate level of parliamentary scrutiny as the effect of such regulations would
be to provide for a defence to child sexual abuse and other serious offences
provided for in primary legislation. Moreover, such regulations confer a power to
create new offences which, of itself, would justify the affirmative procedure.

75.1n the third sLCM, the Scottish Government recommends that the Scottish
Parliament consents to these clauses. It considers that the defence, and a new
criminal offence regarding breach of conditions, are appropriate and will ensure
that authorised persons, e.g. specific technology companies, can examine and
limit the ability of existing and emerging technology to develop CSA material and
other harmful imagery. In its view, this will ensure that there is consistency across
the UK in how these regulations are applied.

76.1In relation to the power in subsection (5) of “Technology testing defence:
meaning of “relevant offence”)(new clause 93), the DPM explains that the
power is considered necessary to enable the list of relevant offences to be
updated in the light of any changes to the criminal law relating to prohibited
images in any of the jurisdictions. While any legislation amending or repealing the
offences listed in the clause, or creating new offences which should be added to
the list, can itself make the necessary consequential amendments to that
subsection, the UK Government considers it prudent also to include a power to
amend the lists to cater for cases where relevant legislation inadvertently fails to
make necessary consequential amendments to that subsection.

77.1t also explains that the affirmative resolution procedure is considered appropriate
as the effect of any such regulations could be to expand the scope of a defence
created by regulations made under the power discussed immediately above
under subsection (1). The affirmative procedure is also apt given the Henry VIII
nature of the power.

78.1In the third sLCM, the Scottish Government recommends that the Scottish
Parliament consents to these clauses. It gives the same explanation as detailed
at paragraph 75 above.

79.1n relation to both powers, the Committee noted that it would be within the
Scottish Parliament’s legislative competence to provide for authorisations and a
technology testing defence to the relevant sexual offences, and to amend the list
of relevant sexual offences in Scotland set out in new clause 93(3).

80.1In light of the Committee’s general position on the conferral of devolved
delegated powers on UK Government Ministers, and in the absence of an
explanation, the Committee agreed to ask both the Scottish and UK Ministers:

o “Why it is considered appropriate for the power to be exercisable by the
Secretary of State within legislative competence, and not by the Scottish
Ministers? and
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o What consideration has been given to:
(a) Conferring the power on the Scottish Ministers (solely or concurrently), or

(b) Requiring the consent of the Scottish Ministers, instead
of a consultation requirement, before the power may be exercised by the
Secretary of State within legislative competence?”

81.The Committee also agreed to ask the Scottish Ministers “how the Scottish
Government intends to facilitate scrutiny by the Scottish Parliament of exercise of
the power within legislative competence by the Secretary of State?”

82.The Scottish Government’s response explains that:

it is considered appropriate for the powers to be exercisable by the Secretary
of State because the policy intention is to maintain a single, UK-wide decision-
making structure that ensures consistency and flexibility across the rapidly
developing technology testing sector.

It is noted that establishing a separate Scottish power could create practical
constraints, including delays in the designation of Scotland-based
organisations and reduced agility in responding to developments in the sector.

83.Similar reasons are provided in response to the second question, on what
consideration has been given to conferring the powers on the Scottish Ministers,
or including a consent requirement. The response also notes that the requirement
for the Secretary of State to consult the Scottish Ministers “ensures that Scottish
Ministers’ interests are considered.”

84.As with the powers relating to the online sale of knives discussed above, the
response states that the Scottish Government:

will write to the relevant subject Committee in the Scottish Parliament as
either and/or both of the regulation making powers are used to update
Parliament on the use of the powers and provide details of the consultation
that has taken place.

85.The UK Government’s response also refers to the desirability of a centralised
authorisation and oversight regime for this defence, ensuring that the same
requirements, oversight and enforcement mechanisms apply to all organisations
in the United Kingdom, irrespective of where they are situated.

86. It explains the UK Government’s view that:

Conferring separate or concurrent powers would risk divergence in
authorisation criteria, safeguards or enforcement mechanisms, creating legal
uncertainty for those carrying out testing activities across the UK and
potentially undermining confidence in the integrity of the defence.

87.The response adds that:
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a consent requirement was not adopted because the technology testing
defence must remain operationally responsive...A consent requirement could
impede the timely operation of the defence and reduce its effectiveness.

88.As before, the Committee notes that while conferring a delegated power solely on

UK Ministers is one way to ensure consistent application of a scheme across the
UK, that can also be achieved by coordinating the laying of separate legislation in
each legislature. This is an approach taken in many policy areas.

89.The Committee also notes that the responses on the question of why the power

was not conferred concurrently, or a consent mechanism attached, emphasise
the ongoing collaboration between both governments. The Scottish Government’s
response refers to ensuring that the Scottish Ministers’ interests are reflected.
There is no express mention of the Parliament’s role in scrutinising devolved
interests in relation to subordinate legislation, although the Scottish Government
does commit to writing to the relevant subject committees to inform them that
regulations have been made, and to provide details of the consultation which took
place.

90. The Committee considers that the lead committee is well placed to take a view on

91

whether, in relation to the particular policy of providing a technology testing
defence to relevant obscenity offences, it is content for regulations to be laid and
scrutinised in the UK Parliament, or whether this is the sort of policy matter it
would expect to come before the Scottish Parliament.

.The Committee is also content that delegation of the powers in principle is

appropriate, for the reasons given in the UK Government's DPMs and the
34 sLCM. It is also content that the choice of the affirmative procedure is
appropriate.

92.The Committee is content with delegation of the powers in principle and

that they are subject to the affirmative procedure.

93.The Committee draws to the lead committee’s attention that:

o the powers are exercisable by the Secretary of State within the
legislative competence of the Scottish Parliament. No equivalent
powers are conferred on the Scottish Ministers. Regulations made
under the powers will accordingly be laid in the UK Parliament only;

o there is a requirement that the Secretary of State consult the Scottish
Minsters before making regulations under the powers. There is no
requirement to obtain the Scottish Ministers’ consent, and no
scrutiny process in the Scottish Parliament; and

o the Scottish Government has stated that it will write to the relevant
subject committee in the Scottish Parliament as either and/or both of
the regulation making powers are used, to update Parliament on the
use of the powers and provide details of the consultation that has
taken place.
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94. The Committee suggests that the lead committee considers whether it is
satisfied that the powers are appropriately framed in the context of this Bill.
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