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Social Justice and Social Security Committee
Thursday 29 January 2026
4th Meeting, 2026 (Session 6)

Note by the Clerk on the Social Security (Residence in
an EEA State or Switzerland) (Miscellaneous
Amendment) (Scotland) Regulations 2025 (SSI
2025/415)

Overview

1.

At this meeting, the Committee will consider the following Scottish Statutory
Instrument (SSI), which is subject to annulment by resolution of the Parliament until
11 February 2026. The Committee is invited to consider the instrument and decide
what, if any, recommendations to make.

More information about the instrument is summarised below:

Title of instrument: The Social Security (Residence in an EEA State or
Switzerland) (Miscellaneous Amendment) (Scotland) Requlations 2025

Laid under: Social Security Contributions and Benefits Act 1992 and the Welfare
Reform Act 2012

Laid on: 22 December 2025

Procedure: Negative

Deadline for committee consideration: 9 February 2026
Deadline for Chamber consideration: 13 February 2026

Commencement: 1 April 2026

Procedure

3.

Under the negative procedure, an instrument is laid after it is made, and is subject
to annulment by resolution of the Parliament for a period of 40 days beginning on
the day it is laid.

Once laid, the instrument is referred to:

e the Delegated Powers and Law Reform (DPLR) Committee, for scrutiny on
various technical grounds, and
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e alead committee, whose remit includes the subject-matter of the instrument, for
scrutiny on policy grounds.

5. Any MSP may propose, by motion, that the lead committee recommend annulment
of the instrument. If such a motion is lodged, it must be debated at a meeting of the
Committee, and the Committee must then report to the Parliament (by the advisory
deadline referred to above).

6. If there is no motion recommending annulment, the lead committee is not required
to report on the instrument.

Delegated Powers and Law Reform Committee consideration

7. The DPLR Committee considered the instrument on 13 January 2026 and reported on it in
its 6th Report, 2026. The Committee made no recommendations in relation to the
instrument.

Purpose of the instrument

8. This instrument makes minor amendments to existing regulations for Carer’s
Allowance, Disability Living Allowance, and Personal Independence Payment (“the
disability and carers’ benefits”) to enable continued payment of these benefits to a
cohort of people residing in a European Economic Area (EEA) state or Switzerland.

9. Following EU exit, EU social security coordination rules no longer apply except for
individuals protected by post-Brexit agreements. This legislation provides a statutory
basis for continuing disability and carers’ benefit payments to a small, closed cohort
of around 60 EEA or Swiss citizens who were resident in the EEA or Switzerland
and receiving qualifying benefits on 31 December 2020, but who were inadvertently
excluded from those agreements.

10.Payments have been made on a non-statutory basis by the Department for Work
and Pensions since the end of the transition period, with this arrangement due to
expire in April 2026. The instrument creates a long-term statutory solution by
amending existing social security regulations to preserve these individuals’ existing
entitlements only, without allowing new claims or entitlement following changes in
circumstances.

11.The legislation does not affect other cohorts, aligns with retained EU social security
coordination principles for protected individuals, is compatible with the UNCRC,
required no consultation, and has no financial impact or need for a BRIA.

12.The Policy Note accompanying the instrument is included in Annexe A. No formal
consultation was required to be carried out in relation to these Regulations.


https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-delegated-powers-and-law-reform-committee/meetings/2026/delegated-powers-and-law-reform-committee-13-january-2026/minutes
https://bprcdn.parliament.scot/published/DPLR/2026/1/14/63cef185-300a-485c-bfa1-c58c2f7c5aed/DPLRS062026R6.pdf
https://www.legislation.gov.uk/ssi/2025/415/policy-note/contents
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Committee consideration

13.
14.

15.

16.

So far, no motion recommending annulment has been lodged.

Members are invited to consider the instrument and decide whether there are any
points they wish to raise. If there are, options include:

e seeking further information from the Scottish Government (and/or other
stakeholders) through correspondence, and/or

¢ inviting the Minister (and/or other stakeholders) to attend the next meeting to give
evidence on the instrument.

It would then be for the Committee, at the next meeting, to consider the additional
information gathered and decide whether to make recommendations in relation to
the instrument.

If Members have no points to raise, the Committee should note the instrument (that
is, agree that it has no recommendations to make).

However, should a motion recommending annulment be lodged later in the 40-day
period, it may be necessary for the Committee to consider the instrument again.

Clerks to the Committee
January 2026
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POLICY NOTE

THE SOCIAL SECURITY (RESIDENCE IN AN EEA STATE OR SWITZERLAND)
(MISCELLANEOUS AMENDMENT) (SCOTLAND) REGULATIONS 2025

SSI12025/415

The above instrument was made in exercise of the powers conferred by sections 70(4),
71(6), 175(1) and (3) of the Social Security Contributions and Benefits Act 1992 and
sections 77(3), 94(1) and (2) of the Welfare Reform Act 2012. The instrument is subject
to negative procedure.

Summary Box

This instrument makes minor amendments to existing regulations for Carer’s
Allowance, Disability Living Allowance, and Personal Independence Payment
(“the disability and carers’ benefits”) to enable continued payment of these
benefits to a cohort of people residing in a European Economic Area (EEA)
state or Switzerland.

Policy Objectives

Following the United Kingdom’s (UK) withdrawal from the European Union (EU), EU
regulations no longer apply except for individuals in scope of the EU-UK Withdrawal
Agreement or equivalent agreements with the EEA EFTA states (Iceland, Liechtenstein
and Norway) and Switzerland.

This legislation places entitlement on a statutory footing for a small cohort of
approximately 60 EEA or Swiss citizens who were residing in an EEA state or
Switzerland on 31 December 2020 and who were also in receipt of one of the qualifying
disability and carers’ benefits. The EU regulations that applied to this cohort were
Regulation 1408/1971 and Regulation 883/2004 which continue to apply to those in
scope of the Withdrawal Agreement, the European Economic Area-European Free
Trade Association Separation Agreement and the UK-Switzerland Citizens’ Rights
Agreement (“Agreements”).

Since these Agreements were drafted, it has always been the intention of both the UK
and European Union that citizens who were exercising free movement rights in both the
UK and the EU at the end of the transition period, 31 December 2020, would see no
change in their rights.

However, the cohort referred to above was inadvertently not covered by any of the
Agreements. Other persons who exercised free movement rights under EU law by
moving freely between states before the end of the transition period benefit from
protections under the Agreements, and it was not intended for this cohort to be
excluded.
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Payments have continued to be made by the Department for Work and Pensions on an
ex-statutory basis from the end of the transition period, as a short-term solution which is
set to expire on 5 April 2026. This legislation is the long-term statutory solution to give
full legal effect for these payments. The Department for Work and Pensions remains
responsible for making payments to this cohort. The Scottish Ministers are required to
make mirroring legislation in accordance with the agency agreements with the UK
Government in respect of the disability and carers’ benefits.

This instrument amends the following regulations:

e The Social Security (Invalid Care Allowance) Regulations 1976, regulation 9B(b);
e The Social Security (Disability Living Allowance) Regulations 1991,
regulation 2B(b); and
e The Social Security (Personal Independence Payment) Regulations 2013,
regulation 23(b).

These amendments enable this cohort to maintain only their existing entitlement to the
disability and carers’ benefits. They cannot make new applications to these benefits,
nor can they maintain entitlement following a relevant change in circumstances — for
example starting work in an EU member state. This legislation does not affect the
entitlement to benefits of any other cohorts.

This a closed cohort as the amendments require any person to have continuously been
in receipt of the existing benefit since 31 December 2020, as such they do not create a
basis for any new eligibility. They provide a legislative basis for the continuation of the
disability and carers’ benefits already in payment.

UN Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024
Compatibility

The Scottish Ministers have made the following statement regarding children’s rights.

In accordance with section 23(2) of the United Nations Convention on the Rights of the
Child (Incorporation) (Scotland) Act 2024 (the Act), the Scottish Ministers certify that, in
their view, the Social Security (Residence in an EEA state or Switzerland)
(Miscellaneous Amendment) (Scotland) Regulations 2025 is compatible with the
UNCRC requirements as defined by section 1(2) of the Act.

EU Alignment Consideration

This legislation relates to UK policy, after exiting the EU, to maintain EU-related
international social security co-ordination for a protected cohort of individuals who
remain in cross-border situations following EU exit.
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The EU requires social security co-ordination to take place between member states
when individuals exercise freedom of movement rights and move between states. The
EEA EFTA states and Switzerland also take part in this co-ordination through their own
agreements with the EU. The relevant law is EC Regulation 883/2004, which replaced
EC Regulation 1408/1971 (which continues to apply to historic entitlement). EU
member states remain free to determine domestic social security rules and entitlement
entirely.

By maintaining social security co-ordination for protected individuals in perpetuity,
Scotland and the whole of UK remain aligned to the relevant EU policy following EU
exit.

This instrument amends only domestic legislation to create a statutory entitlement for
this defined, closed cohort.

Consultation

No formal consultation was undertaken for this instrument.

Impact Assessments

A Child Rights and Wellbeing Impact Assessment was carried out which found no
adverse impacts. No other impact assessments were completed due to the extremely
refined scope of the legislation to a very small and diminishing cohort of people
affected.

Financial Effects

The Cabinet Secretary for Social Justice confirms that no BRIA is necessary as the
instrument has no financial effects on the Scottish Government, local government or on
business.

Scottish Government
Social Security
Directorate

December 2025



