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Economy and Fair Work Committee 
Wednesday 19 November 2025 
32nd Meeting, 2025 (Session 6) 

Note by the Clerk on Cross-Border Public 
Procurement (Miscellaneous Amendment) 
(Scotland) Regulations 2025 [draft] 
 
Overview 

 
1. At this meeting, the Committee will take evidence from the Minister for Public 

Finance and officials on the cross-Border Public Procurement (Miscellaneous 
Amendment) (Scotland) Regulations 2025 before debating a motion in the name 
of the Minister inviting the Committee to recommend approval of the instrument. 
 

2. This is a draft Scottish Statutory Instrument (SSI), which requires approval by 
resolution of the Parliament before it can become law. More information about 
the instrument is summarised below— 
 
Title of instrument: Cross-Border Public Procurement (Miscellaneous 
Amendment) (Scotland) Regulations 2025 [draft] 
 
Laid under: The Procurement Act 2023 
 
Laid on: 27 October 2025  
 
Procedure: Affirmative 
 
Lead committee to report by: 1 December 2025 
 
Commencement: If approved, the instrument comes into force on 20 December 
2025.  
 

Procedure 
 

3. Under the affirmative procedure, an instrument must be laid in draft and cannot 
be made (or come into force) unless it is approved by resolution of the 
Parliament. 
 

4. Once laid, the instrument is referred to— 
 

• the Delegated Powers and Law Reform (DPLR) Committee, for scrutiny on 
various technical grounds; and 
 

• a lead committee, whose remit includes the subject-matter of the instrument, 
for scrutiny on policy grounds.  

 

https://www.legislation.gov.uk/sdsi/2025/9780111063958/contents
https://www.legislation.gov.uk/sdsi/2025/9780111063958/contents
https://www.legislation.gov.uk/ukpga/2023/54/contents
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5. The lead committee, taking account of any recommendations made by the DPLR 
Committee (or any other committee), must report within 40 days of the 
instrument being laid. 
 

6. The normal practice is to have two agenda items when an affirmative instrument 
is considered by the lead committee— 

 
• an evidence session with the Minister and officials; followed by 

 
• a formal debate on a motion, lodged by the Minister, inviting the lead 

committee to recommend approval of the instrument.  
 

7. Only MSPs may participate in the debate, which may not last for more than 90 
minutes. If there is a division on the motion, only committee members may vote. 
If the motion is agreed to, it is for the Chamber to decide, at a later date, whether 
to approve the instrument. 
 

Delegated Powers and Law Reform Committee 
consideration 

 
8. The DPLR Committee considered the instrument on 4 November and reported on 

it in its 82nd Report, 2025. The DPLR Committee made no recommendations in 
relation to the instrument. 
 

Purpose of the instrument 
 

9. The Policy Note accompanying the instrument is included in the annexe. It states 
that the instrument makes provision for how devolved Scottish procurement 
legislation applies to cross-border public procurement, following the enactment of 
the Procurement Act 2023 (the 2023 Act). 
 

10. Whilst the UK was a member of the European Union, the regulatory framework for 
public procurement across the UK was broadly the same as it reflected the 
requirements of EU law. The 2023 Act introduced a new regime for UK contracting 
authorities (excluding devolved Scottish authorities), creating a divergence 
between the rules in Scotland and elsewhere in the UK.  

 
11. The Policy Note states that the instrument— 

 
• Applies Scottish procurement legislation in full to contract awards where a UK 

contracting authority conducts joint procurement with a devolved Scottish 
authority, and the devolved authority is the lead. This mirrors the position 
under the amended 2023 Act, where UK rules apply when a UK authority 
leads. 
 

• It also applies Scottish procurement legislation to a UK contracting authority 
when it awards a contract under a devolved Scottish framework agreement, 
dynamic purchasing system, or similar arrangement. This reflects the 

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2025/11/5/a4cfecef-f0e8-4f75-8ca6-ed1821f3804e#855e2e97-702c-4a0e-92e7-01950d526676.dita
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approach taken in the amended 2023 Act, which applies UK rules to Scottish 
authorities using UK frameworks. 
 

• It disapplies certain aspects of Scottish procurement legislation where a 
devolved Scottish authority awards a contract under a reserved procurement 
arrangement, to prevent conflicting requirements applying simultaneously. 

 
12. As the regulations align with UK provisions previously consulted on by the UK 

Government in 2023, no further consultation was undertaken by the Scottish 
Government.  
 

13. The Policy Note states that, as the instrument has no financial effects on the 
Scottish Government, a business and regulatory impact assessment (BRIA) was 
not necessary. A child rights and wellbeing impact assessment (CRWIA) was 
however undertaken. 

 
Report 

 
14. Following today’s proceedings, a draft report will be prepared by the clerks. The 

Committee is invited to delegate responsibility for agreeing the draft report to the 
Convener.   

 
Clerks to the Committee 
November 2025 
 

https://www.gov.uk/government/consultations/part-2-consultation-on-draft-regulations-to-implement-the-procurement-bill/outcome/government-response-to-consultation-on-draft-regulations-implementing-the-procurement-act-2023-html
https://www.legislation.gov.uk/sdsi/2025/9780111063958/pdfs/sdsiod_9780111063958_en_001.pdf
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Annexe: Scottish Government Policy Note 
 

THE CROSS-BORDER PUBLIC PROCUREMENT (MISCELLANEOUS 
AMENDMENT) (SCOTLAND) REGULATIONS 2025 

SSI 2025/XXX 
 
The above instrument was made in exercise of the powers conferred by section 
115(3) of the Procurement Act 2025. The instrument is subject to affirmative 
procedure. 
 
Summary Box 
This instrument makes provision intended to allow contracting authorities in Scotland 
and elsewhere in the UK to continue to co-operate, following the divergence of the 
regimes governing public procurement. 
 
Policy Objectives 
 
The Procurement Act 2023 changed the rules governing procurement procedures 
which are applicable to contracting authorities in the UK, other than devolved 
Scottish authorities. Devolved Scottish authorities continue to be governed by the 
Scottish procurement 
legislation. 
 
Until commencement of the 2023 Act, the procedural rules applicable in the regimes 
in Scotland and the rest of the UK were to all intents and purposes identical, with 
both having been transposed from EU Directives. 
 
Following commencement of the 2023 Act, the procedural rules applicable in each 
regime are different, and so provision is needed to govern the occasions when 
contracting authorities co- operate on such a basis. 
 
Section 115A of the 2023 Act sets out the provisions of that Act which apply when a 
devolved Scottish authority carries out procurement under a reserved procurement 
arrangement. When a devolved Scottish authority awards a contract following a 
procurement exercise carried out jointly with an authority governed by the 2023 Act, 
and where that other authority is designated as the lead authority, the terms of the 
2023 Act apply in whole to that contract award. This is also the case when a contract 
is awarded following a procurement procedure carried out by a non-devolved 
centralised procurement authority. 
 
When a devolved Scottish authority awards a contract under a non-devolved 
framework, dynamic market or similar arrangement, the provisions of the 2023 Act 
set out in the table in Schedule 9A to that Act apply. 
 
This instrument makes equivalent provision. It sets out that when a UK contracting 
authority awards a contract following a procurement exercise carried out jointly with 
a devolved Scottish authority, and where that devolved authority is designated as the 
lead authority, the terms of the relevant Scottish legislation apply in whole to that 
contract award. This is also the case when a contract is awarded following a 
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procurement procedure carried out by a devolved Scottish centralised procurement 
authority. 
 
When a UK contracting authority awards a contract under a devolved framework 
agreement, dynamic purchasing system or similar arrangement, the provisions of the 
relevant Scottish legislation set out in the new Schedules to be inserted into that 
legislation apply. 
 
In all cases, the policy intention is to apply only those procedural rules which are 
necessary to sensibly effect the contract award. 
 
This instrument also disapplies some aspects of Scottish procurement legislation, 
when a devolved Scottish authority awards a contract under a reserved procurement 
arrangement, so as to ensure that conflicting requirements do not simultaneously 
apply. 
 
UN Convention on the Rights of the Child (Incorporation) (Scotland) Act 2024 
Compatibility 
 
The Scottish Ministers have made the following statement regarding children’s rights. 
 
In accordance with section 23(2) of the United Nations Convention on the Rights of 
the Child (Incorporation) (Scotland) Act 2024, the Scottish Ministers certify that, in 
their view, The Cross-Border Public Procurement (Miscellaneous Amendment) 
(Scotland) Regulations 2025 is compatible with the UNCRC requirements as defined 
by section 1(2) of the Act. 
 
EU Alignment Consideration 
 
The Public Contracts (Scotland) Regulations 2015, Utilities Contracts (Scotland) 
Regulations 2016 and Concession Contracts (Scotland) Regulations 2016, which are 
amended by this instrument, were originally made to transpose the requirements of 
EU Directives 2014/24/EU, 2014/25/EU and 2014/23/EU. 
 
Those Directives are intended to govern public procurement within an EU context. 
Whilst Article 9 of Directive 2014/24/EU, Article 27 of Directive 2014/25/EU, and 
Article 10 of Directive 2014/23/EU do make some provision which exempts contracts 
from the scope of those Directives where a contracting authority is obliged to follow 
alternative procurement procedures, such as those of a third country, this is only 
relevant where there are international law obligations, such as derived from an 
international agreement, with that third country. 
 
Those provisions are already reflected in the instruments being amended, but clearly 
do not address the circumstances in which contracting authorities in different parts of 
the UK can work together. 
 
The provisions of this instrument do, therefore, represent a departure from strict 
alignment with EU law. It is brought about by the circumstances of the UK’s exit from 
the EU, and the subsequent departure from alignment with EU law in the rest of the 
UK. These provisions are intended as the least intrusive measure possible to ensure 
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that contracting authorities across the UK can continue to co-operate in public 
procurement in view of the different requirements placed on them. 
 
The Minister for Public Finance has made the following statement under paragraph 
16(2) of Part 1 of schedule 8 of the European Union (Withdrawal) Act 2018: “In my 
view there are good reasons for the amendments made by this instrument to a 
number of regulations made under section 2(2) of the European Communities Act 
1972. 
 
“The Public Contracts (Scotland) Regulations 2015, Utilities Contracts (Scotland) 
Regulations 2016 and Concession Contracts (Scotland) Regulations 2016 were each 
made under section 2(2) of the European Communities Act 1972. 
 
“Were these regulations not amended, there would in light of the provisions of the 
Procurement Act 2023, be a lack of clarity as to how contracting authorities across 
the UK, subject to different legal regimes, would be able to co-operate in the award 
of contracts. 
 
“I have concluded that making these amendments is a reasonable course of action. 
This is because they are necessary to allow contracting authorities to continue to co-
operate when appropriate to do so.” 
 
The Minister for Public Finance has also made the following statement under 
paragraph 16(3) of Part 1 of schedule 8 of the European Union (Withdrawal) Act 
2018: “The Public Contracts (Scotland) Regulations 2015, Utilities Contracts 
(Scotland) Regulations 2016 and Concession Contracts (Scotland) Regulations 2016 
principally transposed the requirements of Directives 2014/24/EU, 2014/25/EU and 
2014/23/EU respectively. 
 
“They also gave effect to Directive 89/665/EEC, as amended; and Directive 
2007/66/EC, amending Council Directives 89/665/EEC and 92/13/EEC. 
 
“Together, they set standardised rules for the award of contracts subject to the public 
procurement regime. At present, these regulations extend only to the activity of 
devolved contracting authorities. The amendments in this instrument bring the award 
of regulated contracts by other UK authorities into scope of defined provisions of 
these regulations, when the contract in question is awarded under a devolved 
procurement arrangement. 
 
“The amendments also disapply certain provisions of the regulations when a 
devolved contracting authority awards a contract under a reserved procurement 
arrangement (and is therefore subject to the terms of the Procurement Act 2023)”. 
 
Consultation 
 
There was significant engagement between the UK and Scottish Governments in 
drafting the relevant provisions of the Procurement Regulations 2024, which inserted 
section 115A and Schedule 9A into the Procurement Act 2023, and set out how 
devolved Scottish authorities would be regulated by that Act when awarding 
contracts under reserved arrangements. 
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The UK Government then consulted on those proposals in 2023. In its response to 
that consultation, the UK Government reported that 54% of respondents agreed or 
strongly agreed that the measures supported the policy intention of facilitating joint or 
collaborative procurement across the UK. 42% of responses were neutral, while only 
4% disagreed or strongly disagreed. There were suggestions made about clarity of 
drafting, and these were acknowledged and addressed by the UK Government when 
it laid the subsequent SI. 
 
There has been no specific consultation on the measures contained within this 
instrument, as they seek to mirror both the content and drafting approach of the UK 
provisions to the extent possible. This is necessary in order to ensure that the two 
regimes function together. There is therefore no realistic scope to take a 
substantively different approach. 
 
Impact Assessments 
 
Impact assessments have not been carried out in relation to this instrument, as it is 
technical in nature, and is intended only to ensure continuity of long-standing co-
operation between contracting authorities across the UK. The award of all covered 
contracts will remain subject to rules which are compatible with the UK’s overarching 
international obligations on procurement, including in relation to advertising, equal 
treatment and non-discrimination. 
 
Financial Effects 
 
The Minister for Public Finance confirms that no BRIA is necessary as the instrument 
has no financial effects on the Scottish Government, local government or on 
business. 
 
Scottish Government 
Scottish Procurement and Property Directorate 
 
October 2025 
 

https://www.gov.uk/government/consultations/part-2-consultation-on-draft-regulations-to-implement-the-procurement-bill/outcome/government-response-to-consultation-on-draft-regulations-implementing-the-procurement-act-2023-html#:%7E:text=with%20this%20opportunity.-,Summary%20of%20Responses,-There%20were%20143
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