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Executive Summary

After the UK leaves the European Union on 31 January 2020 attention will turn to the
negotiation of the future relationship between the EU and the UK. The Political
Declaration on the Future Relationship (agreed in October 2019) provides an
indication of the likely direction for discussions between the UK and the EU. The key
aspects of the future relationship are likely to focus on economic and security
arrangements.

From the European Union's perspective, its legal infrastructure will guide the process
and present challenges in terms of how an agreement is reached and ratified. Article
218 of the Treaty on the Functioning of the EU (TFEU) sets out the procedure for the
EU's negotiation of international agreements with third countries. The process set out
in Article 218 is highlighted in the Political Declaration as the process by which the
future relationship negotiations should be conducted.

The European Commission has established a new ‘Task Force for Relations with the
United Kingdom’ (UKTF). Michel Barnier is the Head of the Task Force with
responsibility to oversee negotiations on the future relationship between the EU and
the UK. He is likely to work closely with the new Head of the European Commission
Ursula von der Leyen.

There is little detail about the UK Government's intended approach to the
negotiations. The provisions of the original Withdrawal Agreement Bill had made
reference to a role for the UK Parliament, however, these provisions were removed in
the new European Union (Withdrawal Agreement) Bill which was introduced in the
House of Commons on 19 December 2019. There is no role in the negotiations on the
future UK-EU relationship for the Scottish Parliament or Scottish Government set out
in the Withdrawal Agreement Bill.

The European Commission is yet to publish a draft mandate for negotiations.
However, recent speeches by Michel Barnier and Ursula von der Leyen have
indicated that the Commission believes the depth of the future relationship will be
dictated by the UK Government's decision to end free movement and be dependent
on the UK Government's approach to level playing field provisions. The European
Commission has said it hopes the negotiations can lead to a new partnership with
zero tariffs, zero quotas and zero dumping. Alongside this, the EU hopes to secure a
partnership that goes beyond trade and also addresses issues such as climate action,
data protection, fisheries, energy, transport and financial services along with security.

The UK Government has indicated it will seek a broad free trade agreement covering
goods and services, and cooperation in other areas. The Prime Minister has also said
that the UK will end freedom of movement and that "any future partnership must not
involve any kind of alignment or ECJ jurisdiction”. In addition, the UK Government has
indicated that it will seek to maintain control of UK fishing waters.

The potential time available for the negotiations is very tight due to the UK
Government's pledge that it will not extend the transition period beyond the end of
December 2020. Ursula von der Leyen, the European Commission President has
suggested that the UK Government's insistence on not extending the transition period
beyond the end of 2020 would mean that the negotiations would have to focus on a


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E218
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E218
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759021/25_November_Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom__.pdf
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smaller number of priorities and that an all-encompassing future relationship might not
be possible in the eleven months available.

* In the event the UK Government fails to conclude its desired future relationship with
the EU before the end of December 2020, the country will once again face an
effective no-deal situation (in relation to trade in goods and services). At this point,
however, the UK would not be a member of the EU and there is no clear and obvious
way to delay such a no-deal scenario as was possible when seeking three extensions
to the Article 50 process in 2019.

» Whilst foreign affairs and and international relations are matters reserved to the UK
Parliament, observing and implementing international obligations are not reserved.
Given the likely breadth of any future relationship negotiated with the EU, it is likely to
include obligations in devolved policy areas. The Institute for Government has argued
that the UK Government must involve the devolved administrations to properly reflect
Scottish, Welsh and Northern Irish interests in the talks.

At this stage, no role has been set out for the UK's devolved administrations and
legislatures in the UK-EU future relationship negotiations. The Scottish Government
has said that it believes that "where there are devolved competences, the decision on
those devolved competences must be made by the devolved administrations, not by
anybody else". The Scottish Government has also argued that the Scottish
Government and Scottish Parliament must play a much enhanced role in the
development of future trade policy and the preparation, negotiation, agreement,
ratification and implementation of future trade deals.

» From a Scottish perspective, the key areas of interest during the future relationship
negotiations will include:

o Level playing field and regulatory alignment
> Fisheries

> Food and drink and PGls

o Agriculture

o Services

o Justice and Security

o Immigration/Mobility

» Given both sides' red lines, it is clear that the future relationship cannot provide for the
same benefits that the UK enjoys as an EU Member State. This means that in areas
such as agriculture and fisheries, ensuring relatively frictionless access to the EU
market will be more challenging. For the UK's services industry, Brexit will reduce
market access and lead to barriers for UK service providers seeking to provide
services in the EU.

* Whilst both the UK and the EU have committed to comprehensive, close, balanced
and reciprocal law enforcement and judicial co-operation in criminal matters there is
little clarity about how that can be achieved given' the UK will no longer be a Member
State.
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Context

After the UK leaves the European Union on 31 January 2020 attention will turn to the
negotiation of the future relationship between the EU and the UK.
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The Political Declaration on the future
relationship

Whilst the Political Declaration on the future relationship has no legal basis, it provides a
useful indicator of the likely direction for discussions between the UK and the EU.

The Political Declaration covers the following areas:
* Part | - initial provisions.

» Part Il - economic partnership.

Part Il - security partnership.
« Part IV - institutional and other horizontal arrangements.
» PartV - forward process.

The economic partnership section covers ambitions for a Free Trade Agreement and
provides details on the approach for goods, services, mobility arrangements, transport,
energy, fishing opportunities, global co-operation and level playing field provisions.

The security partnership section covers joint ambitions for co-operation in criminal matters,
foreign policy, security and defence.

The institutional arrangements section describes a joint desire for an overarching
framework for governance, which could take the form of an Association Agreement. This
includes mechanisms for dialogue, strategic direction and dispute resolution.

We provide further information on Parts Il and Ill in more detail below.

The economic partnership sets out the following
ambitions:

» Creation of a Free Trade Agreement with no tariffs and quotas.

» Recognition of rules of origin as a result of there no longer being a single UK-EU
customs territory.

» Provisions to promote regulatory approaches that are "transparent, efficient, promote
avoidance of unnecessary barriers to trade in goods and are compatible to the extent
possible".

» Potential for UK authorities' cooperation with Union agencies such as the European
Medicines Agency (EMA), the European Chemicals Agency (ECHA), and the
European Aviation Safety Agency (EASA).

» Potential for UK participation in EU funding programmes.

» Comprehensive and balanced arrangements on trade in services and investment in
services and non-services sectors, respecting each Party's right to regulate.


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840656/Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom.pdf
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» Attempt to reach agreement that each parties regime for financial services can be
recognised as equivalent allowing close cooperation on financial services.

These issues are discussed in more detail in the section on key areas of negotiations from
a Scottish perspective.

The security partnership

The Security Partnership section of the Political Declaration indicates that the UK and EU
should establish a "broad, comprehensive and balanced security partnership" which:

“ will take into account geographic proximity and evolving threats, including serious
international crime, terrorism, cyber-attacks, disinformation campaigns, hybrid threats,
the erosion of the rules-based international order and the resurgence of state-based
threats.”

The only significant amendment from the 2018 version of the Political Declaration is the
removal of the explicit reference in paragraph 81 to the role of the Court of Justice of the
European Union (European Court of Justice) in the resolution of disputes on law
enforcement and criminal justice cooperation.

Instead, the general rules on dispute resolution in paragraphs 129-132 of the Political
Declaration will apply. These provide for resolution through an independent arbitration
panel if disputes cannot be resolved informally or through the Joint Committee (a body
made up of EU and UK representatives). The arbitration panel's decisions are binding.
However, the panel has to refer questions on the interpretation of EU law to the European
Court of Justice which can itself make binding rulings on such matters.

The European Court of Justice will therefore continue to have a role when it comes to the
application of EU law to the security partnership.
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The process for negotiating the future
relationship

The EU's approach to negotiating agreements with third parties is guided by the Treaties
and as a result the EU is subject to tight legal restraints.

There is little detail about the UK Government's intended approach to the negotiations.
The provisions of the original Withdrawal Agreement Bill had made reference to a role for
the UK Parliament, however, these provisions were removed in the new European Union
(Withdrawal Agreement) Bill which was introduced in the House of Commons on 19
December 2019.

The EU approach

The EU's legal infrastructure will guide the process and present challenges in terms of how
an agreement is reached and ratified. Article 218 of the Treaty on the Functioning of the
EU (TFEU) sets out the procedure for the EU's negotiation of international agreements
with third countries (the Institute for Government has produced a useful explainer). The
process set out in Article 218 is highlighted in the Political Declaration as the process by
which the future relationship negotiations should be conducted. In terms of getting
agreement on the future relationship two factors are worth considering:

* how the final deal is agreed at EU level
» whether member state ratification is required.

Article 218(8) states that any agreement will be achieved by a qualified majority vote of the
Council. This means that 72% of the 27 EU member states (representing at least 65% of
the total population of the 27 EU member states) need to vote in favour of the agreement.

However, Article 218(8) adds that the Council must act unanimously when the “agreement
covers a field for which unanimity is required for the adoption of a Union act, as well as for
association agreements”. In addition, Article 207(4) provides that negotiations under Article
218 where they include the fields of trade in services, the commercial aspects of
intellectual property and foreign direct investment should also require unanimous
agreement in the Council.

In most cases any agreement also requires the consent of the European Parliament.

In a briefing for the Scottish Parliament's Culture, Tourism, Europe and External Relations
Committee, Professor Tobias Lock outlined the key constraints on the EU as being
competence and procedural constraints.

On competence, Professor Lock wrote that:

“ The main constraint stems from the fact that the EU is not a sovereign entity, but that
it only possesses those competences that the Member States have conferred upon it.

This means that its powers to conclude international agreements are limited to certain

policy areas.”

Lock, 2017


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E218
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E218
https://www.instituteforgovernment.org.uk/explainers/article-218
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/759021/25_November_Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom__.pdf
https://parliament.scot/S5_European/General%20Documents/CTEER_2017.12.20_Research_paper_Tobias_Lock_Published.pdf
https://parliament.scot/S5_European/General%20Documents/CTEER_2017.12.20_Research_paper_Tobias_Lock_Published.pdf
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On procedural constraints, Professor Lock set out the requirements in relation to finalising
any agreement. This requires either unanimity or qualified majority support in the Council,
and potentially the consent of the European Parliament:

“ EU agreements are generally concluded by the Council — i.e. the relevant ministers
of the Member States. Depending on the type of agreement concluded, the Council
must either agree unanimously or by qualified majority. Furthermore, the EU Treaties
sometimes require the European Parliament’s consent, sometimes mere consultation
of the European Parliament, and in some cases no involvement of the European
Parliament.”

The key point made by Professor Lock is that if an agreement that covers both EU and
member state competences is concluded (a so-called mixed agreement) then ratification
will be required not just at EU level but also by all 27 EU member states in line with their
own constitutional requirements. This means it might require not just national
parliamentary approvals but in some cases the approval of some regional parliaments -
the example of the Walloon Parliament and the EU-Canada deal is often cited. Logically,
Professor Lock concludes that:

“ Mixed agreements are therefore more time-consuming to conclude and encounter
more potential hurdles. The EU cannot choose to ignore these constraints. Not only
would this run counter to its self-understanding as being founded on the basis of the
rule of law, but it would also make any agreement concluded in violation of these limits
liable to being declared incompatible with the Treaties — and thus invalid — by the
European Court of Justice (ECJ).”

Key players

On 22 October 2019, the European Commission announced that a new ‘Task Force for
Relations with the United Kingdom’ (UKTF) was to be established. Michel Barnier was
appointed as Head of the Task Force with responsibility to oversee negotiations on the

future relationship between the EU and the UK 2 Barnier led the Commission's Article 50
Task Force negotiating the terms of the UK's departure from the EU. The role of the UKTF
will be to continue the European Commission's Brexit related work:

“ The UKTF will include the current TF50 ("Task Force for the Preparation and the
Conduct of the Negotiations with the United Kingdom under Article 50 TEU') and the
Secretariat-General's ‘Brexit Preparedness' unit. The Task Force, just like TF50, will
coordinate all the Commission's work on all strategic, operational, legal and financial
issues related to Brexit. It will be in charge of the finalisation of the Article 50
negotiations, as well as the Commission's ‘no-deal' preparedness work and the future
relationship negotiations with the UK. It will operate under the direct authority of the
President and in close cooperation with the Secretariat-General and all Commission
services concerned. ”

European Commission, n.d.2

Michel Barnier will be expected to work closely with the new Commission President Ursula
von der Leyen, new Council President, Charles Michel, and the 27 Heads of State and
Government represented in the European Council.

Adding further continuity, Sabine Weyand - Michel Barnier’s deputy during the Article 50
negotiations - is now the head of the European Commission’s directorate general for trade,
meaning she will also play a role in the future relationship discussions with the UK.
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EU priorities for the negotiations

The European Commission is yet to publish a draft mandate for negotiations to the
European Council, to the Council of Ministers and to the European Parliament. Michel
Barnier, has indicated that the European Commission hopes to propose the negotiating
mandate by 1 February with the negotiations being launched towards the end of February

or early March with the aim of "making as much progress as possible by June" 3
EU27 and UK leaders will meet to take stock of the negotiations.

when

In a speech at the London School of Economics on 8 January 2020, the Commission
President Ursula von der Leyen was clear that the depth of the future relationship will be
dictated by the UK Government's decision to end free movement and dependent on the
UK Government's approach to level playing field provisions:

“ But the truth is that our partnership cannot and will not be the same as before. And it
cannot and will not be as close as before — because with every choice comes a
consequence. With every decision comes a trade-off. Without the free movement of
people, you cannot have the free movement of capital, goods and services. Without a
level playing field on environment, labour, taxation and state aid, you cannot have the
highest quality access to the world's largest single market. The more divergence there
is, the more distant the partnership has to be. ”

European Commission, 20204

The Commission President also suggested that the UK Government's insistence on not
extending the transition period beyond the end of 2020 would mean that the negotiations
would have to focus on a number of priorities and that an all-encompassing future
relationship might not be possible in the eleven months available. Given these limitations
and the EU's determination to protect the integrity of the Single Market and the Customs
Union, Ursula von der Leyen set out the EU's priorities for the negotiations:

“ But we are ready to design a new partnership with zero tariffs, zero quotas, zero
dumping. A partnership that goes well beyond trade and is unprecedented in scope.
Everything from climate action to data protection, fisheries to energy, transport to
space, financial services to security. And we are ready to work day and night to get as
much of this done within the timeframe we have.”

European Commission, 2020*

The European Commission also highlighted the importance of a continued security
partnership after the UK has left the EU. Highlighting terror attacks in the UK and across
the EU, she said:

“ And we must ensure that we continue to work together on upholding peace and
security in Europe and around the world. We must build a new, comprehensive
security partnership to fight cross-border threats, ranging from terrorism to cyber-
security to counter-intelligence. Events in recent years in Salisbury, Manchester,
London and right across Europe have underlined the need for us to work together on
our mutual security. The threat of terrorism is real and we have to share the necessary
information and intelligence between Europe and the UK to stop terrorists from
crossing borders and attacking our way of life.”

European Commission, 2020%

10
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Following Ursula von der Leyen's visit to London, Michel Barnier, spoke at the European
Commission representation in Stockholm. He highlighted that the time to negotiate the
future relationship (eleven months) would be "hugely challenging" if the UK Government
chose not to request an extension to the transition period. On the kind of future
relationship the EU will seek.Barnier said:

“We will strive for a partnership that goes well beyond trade and is unprecedented in
scope: covering everything from services and fisheries, to climate action, energy,
transport, space, security and defence. But that is a huge agenda. And we simply
cannot expect to agree on every single aspect of this new partnership in under a year.

European Commission, 20203

Reflecting on the potential time available for the negotiations and the ambitions set out in
the Political Declaration, Barnier continued:

“ The Political Declaration is much easier to read: 36 pages, very concise, covering all
aspects of the future relationship — the ones we agreed together. If we want to agree
on each and every point of this Political Declaration — which would lead to an
unprecedented relationship — it will take more than 11 months.”

European Commission, 20208

Barnier reiterated the EU's priorities as set out in the Political Declaration - security and an
economic partnership making clear that the economic partnership will be "subject to a level

playing field on environmental and social standards, state aid and tax matters" 3,

Finally, he said that he believed that the cost of an economic no-deal at the end of 2020
would be more damaging to the UK than to the EU:

“Yes, the UK represents 9% of all EU27 trade. But more significantly, the EU27
accounts for 43% of all UK exports and 50% of its imports. So, it is clear that if we fail
to reach a deal, it will be more harmful for the UK than for the EU27. All the more so
because EU Member States can rely on each other or on the many other partners that
the EU has free trade agreements with. So we will insist on a trade partnership with
zero tariffs, zero quotas, but also zero dumping.”

European Commission, 20203

The UK approach

The previous version of the Withdrawal Agreement Bill included clauses proposing powers
for the UK Parliament in terms of approving any extension of the implementation period
and in approving the UK Government's negotiating mandate for the future relationship.
Both of these provisions have been removed from the new Bill. This may result in the UK
Parliament facing a challenge in being able to both scrutinise and influence the nature of
the future relationship negotiations. This is in stark contrast to the role that the European
Parliament has in overseeing the EU's approach to third country negotiations. On a
parliamentary role in the negotiations, the Institute for Government has argued that:

11
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“Itis far from clear what role, if any, the government now envisages for Parliament.
By sidelining Parliament, the government has greater flexibility in terms of when to
start the negotiations — but ministers still need to think about how to update MPs
during the talks.”

Institute for Government, 2020°

There is no role in the negotiations on the future UK-EU relationship for the Scottish
Parliament or Scottish Government set out in the Withdrawal Agreement Bill.

Key players

The Prime Minister will have to decide which UK Government Department is to lead the
negotiations — options include the Department for Exiting the EU (which may be wound up
after 31 January 2020); the Department for International Trade or the Cabinet Office. It is
likely that the Prime Minister’s Chief Adviser on Brexit, David Frost will play a key role.

The UK Government has yet to set out a process for conducting the negotiations or said
whether it anticipates a role for devolved bodies.

UK priorities for the negotiations

The Conservative Party manifesto ahead of the December 2019 General Election provided
little detail about the future UK-EU relationship, stating that:

“Qur deal is the only one on the table. It is signed, sealed and ready. It puts the whole
country on a path to a new free trade agreement with the EU. This will be a new
relationship based on free trade and friendly cooperation, not on the EU’s treaties or
EU law. There will be no political alignment with the EU. We will keep the UK out of
the single market, out of any form of customs union, and end the role of the European
Court of Justice. This future relationship will be one that allows us to: ”

+ Take back control of our laws.”

» Take back control of our money.”

» Control our own trade policy.”

* Introduce an Australian-style points-based immigration system.”

* Raise standards in areas like workers’ rights, animal welfare, agriculture and the
environment.”

» Ensure we are in full control of our fishing waters.”

Conservative Party, n.d.8
The manifesto essentially reiterated the content of the Political Declaration.

The Prime Minister met European Commission President Ursula von der Leyen in London
on 8 January 2020. According to the UK Government's readout of the meeting:

12
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“ On Brexit, the PM stressed that his immediate priority was to implement the
Withdrawal Agreement by January 31. They discussed the progress of ratification in
the UK and in the European Parliament. He said the UK wanted a positive new UK
and EU partnership, based on friendly cooperation, our shared history, interests and
values. The PM reiterated that we wanted a broad free trade agreement covering
goods and services, and cooperation in other areas. The PM was clear that the UK
would not extend the Implementation Period beyond 31 December 2020; and that any
future partnership must not involve any kind of alignment or ECJ jurisdiction. He said
the UK would also maintain control of UK fishing waters and our immigration system.
The PM made clear that we would continue to ensure high standards in the UK in
areas like workers’ rights, animal welfare, agriculture and the environment.”

UK Government, 20207

Ahead of the the UK Government’s negotiation of a new relationship with the EU , it is not
clear whether there will be discussion within the UK about what the country wishes to
prioritise and achieve from the future relationship negotiations. On 10 January 2020, the
Institute for Government published Getting Brexit done What happens now? In the paper,
the IfG suggested that the UK Government needed to agree its priorities in the
negotiations adding that:

“But it is far from clear how much detailed thought the Johnson administration has
given to what it wants from Great Britain’s relationship with the EU... ... An immediate
task for the new government will be revisiting that work on the future UK-EU
relationship, before reaching collective agreement within the Cabinet on the detailed
negotiating objectives. ”

Institute for Government, 2020°

When the negotiations begin, the UK will face the challenge of trying to achieve its
objectives of securing a free trade agreement in the time available whilst protecting its red
lines. However, as the BBC’s Europe Editor Katya Adler has said , the EU is unlikely to
agree to a free trade deal without obtaining concessions on level playing field regulations
and securing EU fishing rights in UK waters.

Timing for the negotiations

The December 2019 European Council meeting conclusions set out the EU's intention to
begin discussions with the UK Government as soon as possible and requested that the
European Commission present a draft negotiating mandate for the European Council's
consideration.

A key element which may influence the future negotiations is the restriction on the
timescale to make a request to extend the transition period beyond the end of 2020. The
Withdrawal Agreement provides for the Joint Committee to agree an extension of the
transition period for up to one or two years but states that a decision on extending the
period must be taken by 1 July 2020. As a result, there is very limited time to agree a new
relationship before the implementation period ends or for a decision to be made about
extending it.

In its election manifesto, the Conservative Party stated it would not extend the transition
period beyond the end of 2020:

13
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“ We will negotiate a trade agreement next year — one that will strengthen our Union —
and we will not extend the implementation period beyond December 2020. ”

Conservative Party, n.d.8

Clause 33 of the Withdrawal Agreement Bill provides that a UK Minister "may not agree in
the Joint Committee to an extension of the implementation period". As a result, this would
set down in UK law that the UK would exit the implementation period at the end of
December 2020. In the event the UK Government fails to conclude its desired future
relationship with the EU before the end of December 2020, the country will once again
face an effective no-deal situation (in relation to trade in goods and services). At this point,
however, the UK would not be a member of the EU and there is no clear and obvious way
to delay such a no-deal scenario as was possible when seeking three extensions to the
Article 50 process in 2019. Speaking in the House of Commons debate on the European
Union (Withdrawal Agreement) Bill, the Steve Barclay, the Secretary of State for Exiting
the EU referred to the length of the implementation period:

“ Both the EU and the UK committed to a deal by the end of 2020 in the political
declaration. Now, with absolute clarity on the timetable to which we are working, the
UK and the EU will be able to get on with it. In sum, clause 33 will ensure that we
meet the timetable set out in the political declaration and deliver on our manifesto
promise. ”

UK Parliament, 20208

Professor Anand Menon and Jill Rutter writing for the UK in a Changing Europe blog have
suggested that they doubt agreeing a new relationship before the end of 2020 is
achievable:

“ The refusal to countenance an extension beyond December 2020 means they are
putting themselves — and the EU — under tremendous pressure to agree and sign-
off a trade deal by that date. We doubt whether this is achievable. The EU is
concerned not about where the UK is starting from but where it wants to go: it will
insist ambitions for on some level playing field conditions even for a bare-bones deal
on goods.”

Menon, 2019°

Sir lvan Rogers, formerly the Permanent Representative of the United Kingdom to the
European Union has suggested that the limited time to reach an agreement means the UK
Government may need to accept a sub-optimal deal to ensure the UK doesn't leave the
transition period at the end of 2020 without having the terms of a new trading relationship
in place. In a speech at Glasgow University, Sir lIvan Rogers said:

14
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“ The major threat for the UK as | see it, is therefore not that nothing at all gets done
next year. But that, because we are under immense time pressure, and known to be
desperate to “escape vassalage” by the end of 2020 — something to which the Prime
Minister daily keeps committing, and the Tory manifesto commits — the EU side just
sees a huge open goal opportunity and repeats its playbook from the Article 50
process. After all, it thinks it worked really rather well. It's rather hard to argue that
tactically it didn't... So it entirely dictates the contents and pace of what does get
done, runs the clock down towards the next cliff edge, and confronts a desperate UK
Prime Minister with a binary choice between a highly asymmetrical thin deal on its
terms, and “no deal” towards the end of next year. If all the time pressure is on him,
you can safely assume he will make a lot of concessions in the endgame, and yet still
have to emerge blinking into the light claiming victory. If the EU can then button down
in legally binding form what it feels it most needs out of a deal on that timescale, then
it may feel “job done”: its members are scarcely going to want to have to negotiate,
then ratify a whole series of further deals with the UK thereafter, if they feel their key
objectives have already been secured. ”

Rogers, 20190

15
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Role for the devolved administrations and
legislatures in the future relationship
negotiations

The Scotland Act (as with the Acts in relation to Wales and Northern Ireland) specifically
reserves foreign affairs and international relations, including relations with territories
outside the United Kingdom, whilst not reserving observing and implementing international
obligations. Given the likely breadth of any future relationship negotiated with the EU, it is
likely to include obligations in devolved policy areas.

The Institute for Government has argued that "the UK government must involve the
devolved administrations to properly reflect Scottish, Welsh and Northern Irish interests in
the talks" writing:

“ Many of the areas included in the future relationship negotiations will have direct
implications for devolved competencies. Decisions made in Westminster will constrain
devolved activity, in particular in terms of agriculture, fisheries and any level playing
field commitments on the environment. The devolved administrations will also be
responsible for implementing parts of the future trade agreement, and any legislation
implementing a new UK—EU trade deal will almost certainly require the consent of the
devolved legislatures. A failure to actively involve the devolved administrations
throughout the next phase of negotiations will increase the risk of practical and
political fallout when a deal is brought back from Brussels.”

Institute for Government, 2020°

SPICe has previously published a briefing on the Negotiation of Trade Agreements in
Federal Countries. This examined the representation and influence of provinces/regions/
states in federal countries in the negotiation and implementation of trade agreements.

At this stage, no role has been set out for the UK's devolved administrations and
legislatures in the UK-EU future relationship negotiations. As then Chancellor of the Duchy
of Lancaster and Minister for the Cabinet Office, David Lidington made a written statement
to the House of Commons in July 2018 on "Engaging the Devolved Administrations". In it
he set out the then UK Government's approach to ensuring the views of all four nations of
the UK are represented in the Brexit negotiations:

“ It is imperative that, as the United Kingdom prepares to leave the EU, the needs and
interests of each nation are considered and that the UK Government and devolved
administrations benefit from a unified approach wherever possible. That is only
possible through the strength of our relationships and continued constructive
engagement through a number of fora at ministerial and official level.”

UK Parliament, 2018™

The Minister also referred to the establishment of the intergovernmental Ministerial Forum
(EU Negotiations) which first met in Edinburgh on 24 May 2018 and whose immediate task
was to consider "the White Paper on the Framework for the UK’s Future Relationship with

the EU" 12 . The Ministerial Forum (EU Negotiations) appears to have met eight times,
most recently on 25 February 2019 in Cardiff. On the agenda that day was " a discussion
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on the role of the Ministerial Forum in the next phase of negotiations" 13 However, since
that meeting there appears to have been no further meetings of the Ministerial Forum. The
other Brexit related intergovernmental group, the Joint Ministerial Committee (EU
Negotiations) met for the 21st time on 9 January 2020. Meeting in London, the
Committee's discussions included "the UK’s exit from the EU, including preparations for

the UK-EU future relationship negotiations and a forward look to post-January

engagement structures". 14

The intergovernmental discussions which take place under the guise of the Joint
Ministerial Committees result in very little detailed information being made public following
the meetings making scrutiny of the roles of each of the administrations by their respective
legislatures very challenging. If information on the negotiation of the future relationship is
shared in the Joint Ministerial Committees, this will present a challenge to the devolved
legislatures in particular in scrutinising the negotiations.

Giving evidence to the Scottish Parliament's Culture, Tourism, Europe and External Affairs
Committee on 31 October 2019, the Cabinet Secretary for Government Business and
Constitutional Relations, Michael Russell spoke about the level of devolved administration
input into the Brexit negotiations and in particular the consequences for devolved
competences of the negotiations for the future relationship:

“We have had enormous difficulty getting the UK to the table on this issue. The
Johnson Government has added an extra dimension. We had an agreement with the
previous Government at the British-Irish Council in Manchester in June. In the
margins of that, we had a JMC meeting, where we finally agreed a timetable. We
agreed that, by the end of September, we would have the initial outline of what should
happen and that the work should be finished by the end of the year. That is not going
to happen. We have not had the initial outline—we have still not seen anything, and it
is almost November. In my view, there is no point in having that conversation in
November, because the election will take precedence, and what will happen on this
matter will be guided by what happens in the election. There is a potential solution,
which is to recognise that the detailed negotiations will involve devolved
competencies. You could theoretically argue that the withdrawal agreement and the
political direction do not involve devolved competencies. | disagree with that, but you
could argue that they are covered entirely by the international relations reservation.
The fact that the UK Government has had to seek legislative consent for the
withdrawal agreement bill rather gives the lie to that, but that is in the past.”

Scottish Parliament Official Report, 201915

The Cabinet Secretary reiterated the Scottish Government's belief that "where there are
devolved competences, the decision on those devolved competences must be made by
the devolved administrations, not by anybody else". He cited Philip Rycroft, former
Permanent Secretary, Department for Exiting the EU who told the House of Commons
Foreign Affairs Select Committee on 29 October 2019 that for the future relationship
negotiations:

17



Negotiating the future UK and EU relationship, SB 20-07

“ For my part, the learning from the previous phase is to draw the devolved
Governments into the process early, and share the thinking on the UK Government
position so you develop common negotiating positions that the devolved
Administrations can get locked in behind. They can promote the UK’s overall position
along with the UK Government, giving us a far greater chance of succeeding in
delivering the negotiating aims. Transparency is the key. ”

UK Parliament, 20196

UK Government proposed policy approach to
international negotiations

Whilst there is no formal process set out for how the devolved administrations and
legislatures might be involved in the future relationship negotiations, it is helpful to look at
relevant policy documents published by the UK and Scottish Governments.

In the new policy paper on devolution in Northern Ireland, New Decade New Approach
published in January 2020, the UK Government has committed to "to consulting a restored
[Northern Ireland] Executive along with the other devolved administrations on our wider

trade policy" 7

On 28 February 2019, the UK Government published "Processes for making free trade
agreements once the UK has left the EU". The paper set out the UK Government's
proposals for how the UK will agree future trade deals with third countries after Brexit.
However, the UK Government stated that the proposals do not apply to other international
negotiations and treaties, including negotiations on the future relationship with the EU.
Despite these processes not applying to the negotiation of the future UK-EU relationship,
the paper provides an insight into a potential role for the devolved administrations and
legislatures in the next stage of the Brexit process.

From a devolved perspective, the UK Government paper states:

“ Government is committed to working closely with the devolved administrations to
deliver a future trade policy that works for the whole of the UK. It is important that we
do this within the context of the current constitutional make-up of the UK, recognising
that international treaties are a reserved matter but that the devolved governments
have a strong and legitimate interest where they intersect with areas of devolved
competence.”

UK Government Department for International Trade, 201918

On the role of the devolved legislatures, the UK Government wrote:

“We recognise that the devolved legislatures also have a strong and legitimate
interest in future trade agreements. It will be for each devolved legislature to
determine how it will scrutinise their respective Governments as part of the ongoing
process. Equally, the means by which our Parliament in Westminster works with its
devolved counterparts is a matter for the legislatures themselves, in line with their
existing inter-parliamentary ways of working.”

UK Government Department for International Trade, 20198
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Scottish Government proposed policy approach to
international negotiations

Ahead of the UK Government's publication, the Scottish Government published
"Scotland's role in the development of future UK trade arrangements" on 30 August 2018.
The Scottish Government outlined the key conclusion of the document:

“ Qutside the Customs Union, the UK will become responsible for negotiating its own
international trade agreements. The broad and increasing scope of modern trade
agreements means that they often deal with, and merge, a range of reserved and
devolved policy areas. The conduct and content of future trade policy, negotiations
and agreements will therefore have very important implications for Scotland, and it is
vital that the Scottish Government is fully involved in the process for determining
them. This paper considers that decision making process and argues that the Scottish
Government and Scottish Parliament must play a much enhanced role in the
development of future trade policy and the preparation, negotiation, agreement,
ratification and implementation of future trade deals, to help industries, protect
devolved public services and ensure the highest standards of environmental and
consumer protection in Scotland and across the UK. Doing so will require a significant
change in the current arrangements for scrutiny and democratic engagement, which
are already out of date, under strain and in urgent need of reform.”

Scottish Government, 2018"9

In terms of parliamentary scrutiny of future trade negotiations and agreements, the
Scottish Government's paper suggests that the current arrangements for scrutiny of trade
agreements at Westminster (based on the provisions of the Constitutional Reform and
Governance Act 2010) are limited. This is because the UK Parliament does not have to
debate or vote on ratification and has no power to amend a treaty or be involved in treaty
negotiation.

In terms of the role of devolved legislatures in the negotiation and ratification of trade
agreements, the Scottish Government wrote:

“ There is not currently, and nor is there proposed to be, any legal requirement to
consult the devolved administrations and legislatures, stakeholders or the public. The
MoU and Concordats provide the only articulation at present of Scotland's rights and
responsibilities in protecting and promoting its interests in the field of international
relations and international trade.”

Scottish Government, 201819
The Scottish Government concluded that both it and the Scottish Parliament must have a

role in "all stages of the formulation, negotiation, agreement and implementation of future
trade deals and future trade policy".

In July 2019, the Scottish and Welsh First Ministers wrote to the Prime Minister to demand
a commitment to full involvement of the devolved administrations in international
negotiations which impact on devolved competence. The letter stated:
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“We need a commitment to full involvement of the devolved administrations in
international negotiations which impact on devolved competence. If we leave the
European Union, we will need to renegotiate the United Kingdom'’s relationship with
the European Union institutions and the rest of the world. The interests and
responsibilities of the devolved institutions and governments will be affected, directly
and indirectly. The devolved institutions and governments also have knowledge and
expertise to contribute to the UK’s negotiating efforts. The former Chancellor for the
Duchy of Lancaster recognised the need for the UK Government to agree an
enhanced role for the devolved institutions and governments in any such discussions
and decisions. We seek an early commitment from you to do just that, without
prejudice to the full completion of the IGR Review. The Scottish and Welsh
Governments and our Parliaments cannot be expected to co-operate on implementing
obligations in devolved areas where we have not been fully involved in the
determination of those obligations.”

Scottish Government, 201920

What's happened so far?

Up to now, in preparation for Brexit, the UK Department for International Trade (DIT) has

been mostly engaged in the so-called Trade Agreement Continuity Programme. 21 That is,
the focus has been on "rolling-over" existing agreements with third countries to which the
UK is a party through the EU, to ensure continuity of trade with these countries. Formal
negotiation with other countries that have no deal with the EU (Australia, US, India, China)
is not at an advanced stage and will probably begin in earnest after Brexit.

Therefore, while not directly relevant to the UK-EU future trade relationship, the
negotiating practice with respect to "roll-over" agreements can be assessed, to gauge the
level of involvement of the devolved administrations. The Department for International
Trade, in the Explanatory Memorandum accompanying the agreement between the UK
and Colombia, Ecuador and Peru, has described in general terms a practice of informing
the devolved administrations of any progress made. There is no suggestion that this
interaction entailed any active role of the devolved administrations in the negotiation of the
treaty.

“ International relations including the making of treaties is not devolved. However, as
there is likely to be significant impact on Scotland, Wales and Northern Ireland, the
Government has regularly updated the Devolved Administrations and has shared the
texts of parliamentary reports and explanatory memorandums with them. Throughout
the Trade Agreement Continuity Programme, DIT has engaged with the Devolved
Administrations (DAs). Both Ministers and officials speak to counterparts in the DAs
on a regular basis, sharing progress and inviting them to highlight agreements of
importance or concern. DIT can confirm that the text of agreements, once stable, are
shared with DAs; DIT has also offered briefings on the agreements, where
appropriate, on request to DAs, Crown Dependencies and Gibraltar. DIT shares draft
Parliamentary Reports and Explanatory Memoranda on individual agreements, and
DIT welcomes DAs’ views as progress is made.”

UK Government, Department for International Trade, 201922

It appears that the content of the agreements is shared not during the negotiations, but
only when the text is “stable,” i.e. finalised. It also seems that the burden is on devolved
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administration to "request" information. Other explanatory memos use marginally different
language, but convey the same impression. In relation to the Association deal with
Lebanon, for instance, the DIT stated:

“HMG shares stable agreement texts, draft Parliamentary Reports and Explanatory
Memoranda on individual agreements, and HMG welcomes the views of the DAs, the
Crown Dependencies and Gibraltar as progress is made.”

UK Government, Department for International Trade, 201923

It must be noted, however, that the negotiation of "roll-over" treaties is a poor comparator
for the negotiation of future trade treaties (both with the EU and third countries that have
no deal with the EU). Because "roll-over" treaties only aim to secure trade continuity with
the partner countries, their content is almost exclusively a replica of the EU agreements
with them. Instead, the content of a future UK-EU agreement must be defined through
negotiation between the parties.

The limited involvement of devolved administrations in the Trade Continuity Programme
could be premised on, or justified by, the assumption that the content of the "roll-over"
treaties is pre-established. Instead, the range of policy choices and trade-offs that the DIT
will have to make to reach a deal with the EU is such that devolved administrations will
demand to play an active role in shaping its content.
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Key areas of negotiation from a Scottish
perspective

Level playing field and regulatory alignment
Fisheries

Food and drink and PGls

Agriculture

Services

Justice and Security

Immigration/Mobility

EU funding programmes

Level playing field and regulatory alignment

Under the first Withdrawal Agreement the Northern Ireland backstop would have created a
single customs territory between the EU and the UK. To facilitate this the Ireland and
Northern Ireland Protocol created a set of arrangements designed to ensure that the
regulatory environments in the UK and EU custom territories were similar in some respects
- this is referred to as the "level playing field". These arrangements set out to prevent
companies benefiting from an unfair competitive advantage by virtue of being in a single
customs territory but under different tax and regulatory regimes. This "advantage" would
typically be gained due to the lowering or non-enforcement of regulatory standards or as a
result of different taxation or state aid practices.

Level playing field areas covered in the Protocol included environmental protections,
labour standards and State Aid. As a result of the removal of the Northern Ireland
backstop - to be replaced by a permanent arrangement involving Northern Ireland only -
the level playing field measures which were included in the first Withdrawal Agreement
have been removed.

Section XIV of the Political Declaration now references the level-playing field provisions in
a less specific way. Section X|V states:
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“ Given the Union and the United Kingdom's geographic proximity and economic
interdependence, the future relationship must ensure open and fair competition,
encompassing robust commitments to ensure a level playing field. The precise nature
of commitments should be commensurate with the scope and depth of the future
relationship and the economic connectedness of the Parties. These commitments
should prevent distortions of trade and unfair competitive advantages. To that end, the
Parties should uphold the common high standards applicable in the Union and the
United Kingdom at the end of the transition period in the areas of state aid,
competition, social and employment standards, environment, climate change, and
relevant tax matters. The Parties should in particular maintain a robust and
comprehensive framework for competition and state aid control that prevents undue
distortion of trade and competition; commit to the principles of good governance in the
area of taxation and to the curbing of harmful tax practices; and maintain
environmental, social and employment standards at the current high levels provided
by the existing common standards. In so doing, they should rely on appropriate and
relevant Union and international standards, and include appropriate mechanisms to
ensure effective implementation domestically, enforcement and dispute settlement.
The future relationship should also promote adherence to and effective
implementation of relevant internationally agreed principles and rules in these
domains, including the Paris Agreement. ”

UK Government, 201924

On 14 January 2020, the European Commission published slides on the level playing field
issues likely to be at play during the future relationship negotiations. The slides set out the
Commission's approach to the negotiations on level playing fields would be based on the
overarching principle that:

“ Given the Union and the United Kingdom’s geographic proximity and economic
interdependence, the future relationship must ensure open and fair competition,
encompassing robust commitments to ensure a level playing field.”

European Commission, 2020%°

Leading from this, the Commission set out the objective of achieving common approaches
in the fields of State Aid to prevent undue distortion of trade and competition along with
measures on good governance in the area of taxation. In the areas of environmental policy
and workers rights the Commission stated that the UK and EU should seek to:

“ maintain environmental, social and employment standards at the current high levels
provided by the existing common standards”

European Commission, Task Force for Relations with the United Kingdom, 202026

If the UK Government agrees to the level playing field commitments likely to be requested
by the EU, it should mean a closer trading relationship is possible between the two parties.
Whilst the Devolved Administrations are likely to welcome this closer trading relationship, it
is likely to also means the UK Government would be making regulatory commitments in
devolved areas such as environmental or animal welfare standards. As such, the Scottish
Government will have an interest in how the UK Government approaches the level playing
field question in the negotiations.

On the other hand, if the UK Government wishes to conclude ambitious trade agreements
with other partners (for example the United States) it may feel less able to commit to the
level playing field requirements being proposed by the European Commission. As with any
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proposal for close regulatory alignment with the EU (for the purpose of allowing the UK
better access to the EU market), provisions in this area may limit the scope of the UK's
ability to conclude trade deals with other partners. In addition, whatever relationship is

agreed, UK goods being sold into the EU will need to continue to comply with EU
standards.

Agriculture

The Common Agriculture Policy (CAP) provides a policy framework for EU member states
and has therefore set the direction for the UK nations' agriculture policies since the UK
joined the EU in 1973. Within the UK context, agriculture policy is devolved, and the
Scottish Government is therefore free to design and implement a Scottish agriculture
policy under the shared EU framework. As a result of the CAP, UK nations have in
common with each other, and share with the EU, the following:

» A common subsidy regime. EU regulations determine the amounts that can be paid by

member states, the basis for calculating payments, the schemes that must be offered
to farmers and the schemes that can be offered on a voluntary basis, and so on.

+ A common arrangement with the World Trade Organisation (WTO). Domestic support

for agriculture (e.g. subsidies) is subject to WTO agreements which aim to ensure
balanced trading arrangements between states. Domestic support is divided into three
categories: Amber Box (trade distorting payments, e.g. coupled support for certain
sectors), Blue Box (trade distorting payments that also require farmers to limit
production) and Green Box (non-trade-distorting payments, e.g. agri-environment

payments). 27 The EU has agreed maximum levels of support that can be paid out to
farmers by EU member states in the Amber Box. However, it is not clear how the UK's
share of this allocation will be determined on leaving the EU. Professor Alan Matthews
has provided detailed thoughts on future WTO considerations in this blog.

» A common regulatory framework. Much of the regulation governing Scottish

agriculture originates from the EU. This includes environmental, animal welfare and
food safety standards governed by e.g the Nitrates Directive, Birds and Habitats
Directives, General Food Law, Hormones Ban Directive, directives on the protection of
farmed animals, regulation on plant protection products (pesticides, herbicides and

insecticides), and other regulations on public, animal and plant health. 28

* A common sanction mechanism in cross-compliance. In order to receive EU

payments, farmers and crofters must abide by cross-compliance rules. The rules are a
combination of statutory management requirements (e.g. the regulations outlined
above) and standards for good agricultural and environmental conditions (e.g. good
soil management). Cross-compliance adds an additional mechanism to ensure

compliance with common standards; failure to meet these can result in not only legal

liability, but loss of support payments. 28

In addition to, and partly as a result of, the shared policy framework for agriculture,
agricultural producers enjoy frictionless and tariff-free trade with the EU. Food and Drink is

29 .

Scotland's largest export sector <~ ; nearly 40% of Scottish food and drink exports are
traded with the EU. 2° This is particularly important in certain sectors: 87.7% of UK beef
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exports went to EU countries in 2018; likewise 95.1% of UK sheep meat exports went to
EU countries in 2018, with France being the largest importer. 30

Outside the EU, the UK nations will not be subject to the framework of the CAP, and there
will be no guaranteed EU funding or common rules for spending it. The UK will need to
reach an arrangement with the WTO (and likely with the EU regarding the UK's share of
the EU's maximum support allocation). UK nations will no longer automatically be required
to ensure regulatory alignment with the EU and nor will they automatically enjoy
frictionless and tariff-free trade; this will be subject to any future trading agreements with
the EU.

The impact of decisions on the future relationship between the EU and the UK can be split
into two categories: regulatory standards; and tariffs and access to markets.

Regulatory standards

Because agriculture is a devolved policy area, when the UK leaves the EU, Scotland may
choose, independently of the UK, to set new standards or align with the standards of the
EU or a third country; however, this may mean divergence within a UK internal market. As
it stands, the Agriculture (Retained EU Law and Data) (Scotland) Bill, which is currently
being scrutinised by the Scottish Parliament, will give Scotland the flexibility to align itself
with either the UK or the EU (or indeed a non-EU country). In giving evidence on the Bill to
the Rural Economy and Connectivity Committee, Dr George Burgess, Head of Food and
Drink at the Scottish Government stated with regards to marketing standards for
agricultural products:

“ If standards diverge because of decisions taken either at European level or by Defra
and we have to decide which way to go, the bill will give us the flexibility to do it.”

Scottish Parliament, 201931

However, while the UK government will be free to set regulatory standards, in reality, future
regulatory standards may depend on the trading relationship between the UK and the EU
and the influence of agreements with non-EU countries. In particular, new trade
agreements with countries with lower standards on animal welfare, the environment or
food safety may put Governments under pressure to reduce domestic standards so as not
to give imported goods a competitive advantage, while discussions with the EU are likely
to emphasise the need for regulatory alignment (see below). There may therefore be a
tension between EU and non-EU interests, as well as between the protection and interests
of consumers and citizens (including the interest of citizens - from consumers and
producers alike - in the protection of animals and the environment) and the economic
interests of producers.

Given that 70% of Scotland's land is used for agriculture 32 , regulatory standards for
agriculture are an important part of the body of legislation which protects the environment.
As mentioned above, Scottish agriculture is governed by the EU's regulatory rulebook on
e.g. the protection of birds and habitats, on protecting watercourses from nitrogen and

other pollutants, and on the use of permitted agri-chemicals. 28 Likewise, standards for
animal welfare, and comprehensive food safety laws govern European agriculture. In
particular, European Food Law takes a precautionary approach to protect consumers

where the available evidence does not allow for a risk assessment to be made. 32 In the
establishment of these rules, moreover, institutional capacity exists at EU-level. As
Lydgate et al note regarding food safety legislation,
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“ Detaching UK food safety regulation from EU bodies, while maintaining agricultural
and food systems that are no less harmful to the environment and public health, is a
challenging task. This is because the UK must develop capacities, competencies and
procedures that have not been required or available domestically for many years.”

Therefore, while leaving the EU may present an opportunity to design bespoke, high
Scottish standards that offer protection to people, animals and the environment, there may
also be risks to Scotland's environment, and to animal welfare and food safety standards

from the ability to unpick regulation, or from a lack of institutional capacity, for which

Scotland's devolved institutions have relied on the EU for many years 34

Even from a production point of view, lowering standards may come with risks. It is widely
acknowledged that Scottish agriculture is underpinned by quality, and cannot compete on

volume and price with other global players. 3% James Withers, Chief Executive of Scotland
Food and Drink told the Scottish Parliament's Rural Economy and Connectivity Committee
on 18 September 2019:

“ It is important that we do not take an opportunity to unpick the regulatory framework.
To some extent, the industry is never a fan of regulation: people round this table will
frequently complain about levels of regulation, but the reality is that regulation
underpins our brand.”

Scottish Parliament, 20193°

In the UK Parliament, the Scottish Affairs Committee conducted an inquiry into Scotland's
priorities for future trade policies post-Brexit. With regards to quality and standards, the
Committee's Report emphasised concerns from stakeholders regarding the maintenance
of standards:

“ Tim Allan, President, Scottish Chamber of Commerce, told us this reputation for
quality was built on the foundation of EU regulatory standards, which were trusted
around the world. He warned that divergence from these could impact on the
saleability of products in non-EU markets. This was echoed by Cat Hay, FDF
Scotland, who said international markets such as China were looking for authentic
safe products, and by maintaining high standards, there was an opportunity to
“‘capture” the market. However during this inquiry, we heard concerns that UK
standards could be lowered in order to negotiate new free trade agreements with
other countries such as the US. This concern has been highlighted in a recent
consultation from the US Department of Trade, asking American industry what its
objectives would be for a future US-UK Free Trade Agreement. Proposals included: -
The mutual and comprehensive recognition of US food safety and dairy standards,
potentially allowing chlorinated chicken and hormone treated beef and milk into the
UK; - The removal of mandatory labelling and traceability requirements for products
containing biotech ingredients, allowing genetically-modified food to be sold
unlabelled, and - The removal of the EU’s “precautionary principle” for food and
chemical safety, which allows the UK to take a “safety first” approach to regulation and
refuse access to the UK market for certain exports which could be dangerous when
scientific evidence is uncertain.”

House of Commons Scottish Affairs Committee, 201936

Responding to these concerns during the Committee's inquiry, Dr Michael Gasiorek from
theUK Trade Policy Observatory:
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“argued that protecting consumers and regulating markets should be the primary
focus of regulatory policy and that 'changing regulations simply to try become more
competitive is probably a really bad principle."”

House of Commons Scottish Affairs Committee, 201936
Market access and tariffs

The other element of the future relationship with the EU is market access and tariffs on

agricultural products. As outlined above, a significant proportion of Scotland's exports go
to the EU. Some sectors such as livestock production, which make up 42% of Scotland's
agricultural output, are particularly vulnerable to the impacts of losing free trade with the

EU. 37

The EU have indicated that they are open to free trade on all goods, but only if common
standards continue to apply. In an interview with The Guardian and seven other European
newspapers, chief Brexit negotiator for the EU, Michel Barnier, clarified the EU's position
on market access conditions:

“ Access to our markets will be proportional to the commitments taken to the common
rules...The agreement we are ready to discuss is zero tariffs, zero quotas, zero
dumping.”

Rankin, 201938

From the EU's point of view, therefore, compliance with common regulatory standards as
discussed above is inextricably linked to EU market access and the setting of tariffs. Using
the example of EU food safety regulation, Lydgate et al. from the UK Trade Policy
Observatory summarise the issues that may arise as a result, and state that as a result of
the ability of UK Ministers to make future changes using Statutory Instruments under the
EU Withdrawal Act 2018:

“ Within the UK, there is tension between the regulatory divergence that these
Statutory Instruments (Sls) permit and the imperative to maintain open borders within
the UK. Prime Minister Johnson indicated that he is keen for the UK standards to
diverge from those of the EU,[1] but Scotland wishes to maintain alignment with EU
regulation.[2] Under the new Withdrawal Agreement, if passed, Northern Ireland
would continue to be bound by EU law in the areas we review and the Sls would have
to be amended.[3] But divergence could undermine both the UK’s ability to undertake
a unified approach to external trade agreements and also the maintenance of the
UK’s internal free movement of goods. With respect to external trade agreements,
such as with the United States, extensive scope for ministers to change food safety
legislation would provide a relatively clear path for a UK Prime Minister to overcome
parliamentary opposition to any new trade agreements that cover agricultural and food
products.”

Lydgate, 2019%*

In the absence of a Free Trade Agreement with the EU, there will be varying impacts on
different agricultural sectors. An analysis commissioned by the Scottish Government into
sheep and lamb processing applied the EU tariff on sheep meat products for WTO Most
Favoured Nation states to 2018 sheep meat export figures and found that under a no-deal
scenario:
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» "Overall the effective tariffs on sheep meat would have been 48% of export value,
ranging from 0% on offal to 68% for boneless cuts of mutton (note that tariffs are
generally higher on more processed products)

* "On £356m of exports the tariff bill would have amounted to £171m.

» "Overall if UK exports were to face tariffs and product was to be landed in the EU at
the "same delivered price as 2018 there would have needed to be a 51% price
reduction in the UK for these export products (ranging from -67% for boneless mutton,
-52% for fresh lamb carcases / half carcases, to -28% for frozen mutton carcases/half

carcases)." 39

Similarly, under the Food and Agriculture Policy Research Institute UK (FAPRI) Project,
funded by the four UK agriculture departments, an analysis was commissioned in August
2017 on the "Impacts of Alternative Post-Brexit Trade Agreements on UK Agriculture”.
Using three different trade scenarios, the researchers modelled the impact on commodity
prices, production and value of output for different agricultural sectors. As a modelling
exercise, the researchers necessarily made a variety of assumptions, including that
exchange rates, regulatory frameworks and labour supply would remain the same. Given
these and other assumptions (a full description can be found in the full report), the analysis
showed significant changes in commodity prices, production and value of output for
agriculture depending on the trade scenario. The figure below sets out the scenario
definitions and conclusions of the sector-based modelling exercise.
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1. Conclusions of FAPRI-UK Modelling Exercise to assess the impacts of post-Brexit
trade agreements on agriculture.

Executive Summary Table: Percentage Change in UK Commodity Prices, Production
and Value of Output under Three Alternative Trade Scenarios Compared to the
Baseline at the End of the Projection Period (2025)

Bespoke Free Trade WTO Default Unilateral Trade
Agreement with the Liberalisation
EU
Scenario definitions: ® UK retains tariff # MFN' tariffs & Zero tariffs applied
and quota free applied to imports on imports to the UK
acoess to the EU from the EU from both the EU and
and EU retain * TROs! from 37 the rest of the world
tariff and quota countries retained « MFM tariffs applied to
free access to the  « MFN tariffs UK exports destined
UK applied to UK for the EU
» UK maintains EU exports destined « Mo change in tariff
tariff structure to for the EU structure for exports
rest of the world s Mo change in to the rest of the
» 5% trade tariff structure world
facilitation costs for exports to the  » B% trade facilitation
on UK-EUZT trade rest af the world costs on UK-EUZT
« B% trade trade

facilitation costs
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Commod|ty
Bl Price «JL «| 450
Produsction o =10 15,8
Cutput Vialue +J% «29% S0
Sheep: Price 1% i i
Pridisction s A1% 11%
Cutput Vinlue 1% - ] 1AL
P Price [+ 15 1%
Prociud tion 1% «21% b
Ouftpunt Vialuse +1% 441 1TL
Pomlgry: Price oL «15% W
Prosuction s 1% 1
Cutput Value "1} 28% 125
[y Price T} 308 [
Dairy: Produsttion (i «T% 2%
Output Vil ue + L =378 125
Wheat Price 1% -y E3d
Procuction o A% 1%
Critput Value 1% 41 H1
Bariey: Price X L3 by
Production o A% %
Cutput Valuse % &% B

Davis, 201740

The scenario with the least impact on any sector in this analysis is a bespoke free trade
agreement with the EU, under which the UK retains tariff and quota free access to the EU
and vice versa, and the UK maintains EU tariff structure to the rest of the world, with a 5%
trade facilitation cost with EU-27 countries. The other two scenarios have large variability
in the impact on each sector. Generally speaking, while an increase in price benefits
producers and may cause a knock-on increase in production and output, it has the

simultaneous effect of increasing food prices for consumers. 40 Likewise, a decrease in

price may benefit consumers but have a "depressing impact" 40 on production. Both of the
latter scenarios forecast large impacts in the beef and sheep sectors, which as mentioned
make up a large share of Scottish agriculture.

As such, in the agricultural sector, there may be significant trade-offs associated with any
approach to the future relationship with the EU. There may be significant tensions between
the desired outcomes from Brexit, such as regulatory freedom, tariff-free access to
markets, free movement of goods within the UK, and maintenance of environmental
protection and animal welfare and food safety standards.
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Fisheries

Fisheries has been a political hot potato during the Brexit process. This is unlikely to
change in 2020 when the UK and the EU will wrangle over negotiating its future
relationship.

The UK will become an independent coastal state on exit day, but the status-quo will be
maintained during the transition period under the EU Common Fisheries Policy. After the
transition period, the UK will have control over access to its waters and will set the
conditions granting access to foreign vessels.

In the meantime, 2020 will see the UK and the EU embark on what is likely to be
challenging and politically fraught negotiations on a new UK-EU fisheries agreement.
Challenging because, as a recent article in Fishing News explains:

“[The two parties] enter the negotiations holding polar opposite positions - radical

change versus status quo. 41

Both parties have leverage with regards negotiating a new fisheries agreement. The UK
has the advantage of controlling access to some of the most productive fishing grounds in
Europe, which other European fishing industries are heavily reliant on, whilst the EU has
the advantage of the reliance of the UK on selling its catch tariff-free primarily to EU
markets.

The UK Government wants to redress a historic imbalance of fishing opportunities
available to UK fishing fleets under the relative stability principle. Its Fisheries White Paper
published in July 2018 states:

“We will be seeking to move away from relative stability towards a fairer and more
scientific method for future TAC [Total Allowable Catch] shares as a condition of future

access. Initially, we will seek to secure increased fishing opportunities through the

process of ‘annual exchanges’ as part of annual fisheries negotiations. 42

The European Commission makes it clear that its objective in negotiations for a future
trade deal is for a continuation of the status quo in terms of access to waters by UK and
EU vessels. The draft negotiating guidelines for a future trade deal states:

“ Trade in goods, with the aim of covering all sectors, which should be subject to zero
tariffs and no quantitative restrictions with appropriate accompanying rules of origin. In

this context, existing reciprocal access to fishing waters and resources should

be maintained. (Emphasis added) 43~

A separate declaration published following a special meeting of the European Council on
25 November 2018 states:

“ ...the European Council will demonstrate particular vigilance as regards
safeguarding the rights and interests of citizens, the necessity to maintain ambitious
level playing field conditions and to protect fishing enterprises and coastal

communities. (Emphasis added) 44 »

Fishing industry representatives will be keeping a close eye on how the UK Government
proceeds with negotiations. A key concern expressed by some in the fishing industry is
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that the UK Government will concede access in the context of wider negotiations on the
future UK-EU economic partnership.

There is unease over a potential repeat of UK negotiations to join the European Economic
Community in 1973, when the UK Government granted access in order to seek other
economic objectives in the negotiations.

A day after becoming Prime Minister on 24 July 2019, Boris Johnson responded to a
question on fisheries in the House of Commons with the following statement:

“ We will become an independent coastal state again, and we will, under no
circumstances, make the mistake of the Government in the 1970s, who traded our
fisheries away at the last moment in the talks. That was a reprehensible thing to do.
We will take back our fisheries, and we will boost that extraordinary industry.”

Despite this commitment, text contained within the revised Withdrawal Agreement and
Political Declaration published on 19 October 2019 regarding future fisheries negotiations
were unchanged from the previous version negotiated under Theresa May. It indicates a
link between access to waters and negotiations on the wider UK-EU economic partnership:

“ Within the context of the overall economic partnership the Parties should establish a
new fisheries agreement on, inter alia, access to waters and quota shares. (Article

73). 45 »

An article in Fishing News published on 25 November 2019 also highlighted a BBC
interview in which the Foreign Secretary, Dominic Raab was unable to provide a clear

answer when asked if foreign vessels would have less access to UK waters after Brexit. 46

The Scottish Fishermen's Federation has been one of the most strident voices in
campaigning for a rebalance in catching opportunities for Scotland's offshore fleets after
Brexit. However, Scotland's fishing industry is diverse.

Inshore fisheries primarily target non-quota shellfish species such as crab, lobster and
nephrops (langoustine). The majority of this catch is exported as live or fresh product to
European markets tariff-free. Increased tariffs and non-tariff barriers such as customs
delays and new certification requirements could reduce the inshore fleet's already narrow

profit margins. ar

Seafood processing is also a significant part of Scotland's marine economy, and is larger
than both the fishing and aquaculture industries. As with inshore fisheries, the Scottish
seafood processing industry is heavily reliant on tariff-free access to European markets
both for imports and exports.

Brexit will potentially open up new markets and new sources of raw material for Scottish
seafood processors. However, even if the UK and the EU agree a close future trading
relationship, exports to what is currently the largest external market for UK seafood

products will likely face more barriers than they do at present. 48

Negotiating a future fisheries and trade agreement with the EU that meets the needs of all
sectors of Scotland's fishing industry will be no mean feat. Negotiations inevitably require
compromise, and the UK Government will have to consider carefully which needs to
prioritise and the promises it has made on fishing since the 2016 referendum.
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Food and drink PGls

As discussed in the section above on agriculture and fisheries, a key concern for Scottish
food producers after Brexit will be tariff free and frictionless access to markets to ensure
perishable goods are still fresh when they reach the EU. However a further concern had
been ensuring continued protection of products which have a Geographical Indication (Gl).
As an EU member state, the UK participates in the EU's approach to Gls and operates a
protected food names scheme in the UK which has 88 protected food names including 14
Scottish products. Scotch Whisky also has an EU registered GI.

More background information on geographical indications is available in the SPICe
Briefing Geographical Indications and Brexit.

The Withdrawal Agreement finalised by Boris Johnson in October 2019 provided
protection for the UK's current recognised Gl's on the EU market after Brexit and requires
the UK to set up its own list of geographical indications in domestic legislation. That list will
include recognition of the EU’s current Gls. This approach applies "unless and until"
superseded by the long-term trading relationship .

Whilst the Withdrawal Agreement protects Gls in place at the end of the transition period, it
makes no provision for new Gls which gain that status after the date on which the
transition period ends. This is likely to be an issue addressed as part of the future
relationship negotiations.

Services

The UK economy relies heavily on exporting services to the EU. 45% of all outgoing trade
consists in cross-border services, and more than a third of these are purchased in the
EU27. Trade in services will be a vital component of the future relationship between the

UK and the EU. *° For Scotland in particular, the obstacles entailed by Brexit could harm
one main sector of domestic industry.

“With 75% of Scotland’s economy based on services, representing a third of our trade
with the EU, Brexit will seriously hamper our ambitions to grow our services exports
and the opportunities for businesses to expand and become international players.”
Scottish Government, 2019%°

Trade in services is not hindered by tariffs applied at the border, but by internal laws and
regulations on the provisions of services. For instance, rules on immigration, eligibility for
work visas and the recognition of qualifications are obstacles to the provision of
professional services (legal, consultancy, architecture) by non UK nationals and non UK
companies. Each country can decide to what extent, and in which sectors (health,
education, banking, etc), it wishes to open its services market to foreign providers.

In the EU single market, the principles of non-discrimination, free movement of workers
and freedom of establishment allow service providers to travel freely and establish

themselves across the European Union. 51 Moreover, services can be sold across borders
even when both the providers and consumers remain where they are (e.g., financial or IT
services provided by a foreign bank or company). With Brexit, the UK will leave the EU
single market and will be able to differentiate its rules from those of the EU. Therefore, the
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UK government has acknowledged that, in the field of services, "the UK and the EU will
not have current levels of access to each other’s markets." °2

Outside a ratified trade agreement, WTO rules govern trade in services. The rules of the
WTOQO's General Agreement on Trade in Services (GATS) do not establish a standard set of
obligations. Each State can choose to maintain regulatory barriers and discriminatory

measures that affect foreign services and service providers. 53

Rules on services under WTO law and free trade agreements, typically, do not increase
liberalisation considerably. When States open their market to foreign services, they prefer
to do it as a matter of choice rather than obligation, and want to be able to restrict access
in the future.

“ FTA services negotiations are not strongly liberalising. Countries do not bind a
higher-level of liberalisation in FTAs by changing their applied services regimes.
Rather, they prefer to retain a certain degree of policy space. ”

Morita-Jaeger, 201 8%

Even advanced free trade agreements, for the most part, limit themselves to binding states
to retain their current level of liberalisation, rather than increase it. For instance, the EU-
Japan agreement contains few specific concessions that exceed the ones bound by WTO
law, but provides for a ratchet-up system that makes it illegal to revoke existing
concessions.

“ The EU-Japan EPA has not introduced new market access concessions, but has
contributed to the consolidation of the current level of liberalisation into binding
commitments. In so doing, the parties have agreed that liberalisation in services could
only increase in the future, by locking in current concessions and future ones as they
might be granted.”

Fontanelli, 2019°°

To get a sense of the incomparable levels of trade liberalisation offered by the EU Single
Market and an FTA, see this table relating to the EU-Japan trade agreement. With
reference to a selection of service sectors, market integration in the EU exceeds that
granted by the FTA in virtually all respects.

Table 1: Relative liberalisation of services supply by mode under single market and FTA provisions

Cross-border supply of Commercial presence  Temporary movement
service (mode 3) of natural persons
(mode 1) (mode 4)

Single Single Single FTA
Market ET G WET G

Banking and other financial services
(excluding insurance)

Insurance services
Legal services

Accounting and book-keeping
services (excluding auditing)

Red: constrained Amber: notable constraints Green: few constraints

Lowe, 2018%6
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For the UK and the EU to continue trading services at the pre-Brexit conditions, a customs
union would not help (services do not face tariffs at the border). Instead, the UK and EU27
would have to agree to retain the same rules or, at least, to consider each other's rules
equivalent (mutual recognition). For instance, the UK would have to accept that doctors
with a medical degree obtained in Poland can practice in UK hospitals, or that an
insurance company licensed to operate in Slovenia is as reliable as one licensed in the
UK. Convergence of rules on services, however, would only address some of the trade
obstacles. How smoothly services are traded depends also on general standards and rules
that do not concern services specifically: immigration, safety, taxation, and consumer
protection. It is estimated that around 40% of one market's "restrictiveness" for foreign

services does not depend on trade regulations, but on other domestic measures. 5 The
horizontal features of the single market (the so-called "four freedoms") largely prevent
trade restrictiveness through non-trade measures.

“ Examples of these measures include requirements that: foreign suppliers are treated
less favourably with regard to taxes and eligibility for subsidies; only locally-licensed
professionals (e.g. lawyer, accountant, auditor, architect and engineer) may use the
professional title; foreign programme producers have to recruit part of the cast and
crew among local professionals; and discriminatory censorship fees and procedures.”

Morita-Jaeger, 2018%*

It is difficult to predict the outcome of the negotiations, but given the UK Government has
signalled its intention to revoke freedom of movement for EU workers and service-
providers, it is very likely the EU will mirror this approach. Trade in services across the UK
and the EU will be a function of immigration rules or an agreed UK-EU mobility framework
(see below).

Another professed goal of Brexit has been to eschew EU regulations. Without harmonised
rules and standards, foreign services and service providers might fail to satisfy the local
requirements, or incur additional costs to do so.

Moving forward, the UK and the EU could establish a system of mutual recognition, for
instance relating to professional qualifications; remove market access and discriminatory
obstacles for foreign establishments; rely on unilateral declarations of equivalence that
could smooth out the regulatory divide between the home UK market and the market of the
EU.

For instance, after Brexit, UK providers of financial services will no longer benefit from
"passporting,” the certification system allowing them to operate across the EU. Instead,
they will have to apply for "equivalence," that is, the unilateral recognition by the EU that
they satisfy standards that are comparably reliable to its own. The EU assesses each
country's system along a series of benchmarks, and no country so far has been deemed

"equivalent" in all of them. 58

As the chief Brexit negotiator for the EU, Michel Barnier, noted, this EU equivalence
system offered to third countries should be sufficient for UK business too.

34



Negotiating the future UK and EU relationship, SB 20-07

“...the EU has a long history of relying on the regulation and supervision of third
countries. This is what the G20 calls deference, what you call in the US substituted
compliance, and what we call in the EU equivalence. To date, the EU has adopted
more than 200 so-called equivalence decisions covering more than 30 foreign
jurisdictions, including of course the US. This integrates financial markets and
facilitates the work of financial operators in the EU and the foreign jurisdiction. Today,
to be very clear, we are in the EU the most open jurisdiction in the world for financial
services. Why would this equivalence system, which works well, including for the US
industry, not work for the UK? Why?”

European Commission, 201859

The Political Declaration recognises the UK's "regulatory and decision-making autonomy,"
that is, the right to diverge from EU rules. Therefore, instead of harmonised rules or mutual
recognition, it refers to this equivalence framework as the viable device to promote trade
continuity. It also sets an aspirational deadline (June 2020) for the conclusion of the
equivalence assessments (in both directions).

“ Noting that both Parties will have equivalence frameworks in place that allow them to
declare a third country's regulatory and supervisory regimes equivalent for relevant
purposes, the Parties should start assessing equivalence with respect to each other
under these frameworks as soon as possible after the United Kingdom's withdrawal
from the Union, endeavouring to conclude these assessments before the end of June
2020. The Parties will keep their respective equivalence frameworks under review ”

UK Government, 201 924

The definitive features of the arrangement between the UK and the EU in trade in services
will depend on the concessions each party is ready to make, and the red lines it will not
cross (for the UK, ending the free movement of workers is one such line). The Political
Declaration anticipates a "framework for voluntary regulatory cooperation in areas of
mutual interest, including exchange of information and sharing of best practice." This
language is very generic, and essentially defers to the result of the negotiations resulting
from both parties promoting their economic and policy interests.

According to Sam Lowe, a senior research fellow at the Centre for European Reform, the
EU will be more keen to open its market to UK providers that establish in, or travel to, the
EU, while it will not increase access for cross-border services - provided from the UK to
customers in the EU.

“ Reading between the lines, the EU may be prepared to go further than ever before
on mode 3 (establishment), mode 4 (temporary movement) and mutual recognition of
qualifications. However, there is little reason to think that, when it comes to mode 1
(cross-border provision) and attendant issues like licensing and comprehensive
acceptance of the UK'’s regulatory regime as equivalent to its own, the EU will be
prepared to go much further than it has with existing third country partners.
Additionally, questions remain over mode 4, and the continued movement of people in
general, due to Theresa May’s insistence on ending free movement. ”

Lowe, 2018°6

On 13 January 2020, the European Commission released some slides describing the EU
stance on a future FTA with the UK. One slide illustrates the differences between the
current situation and the situation that will emerge if a FTA is concluded, with respect to
trade in services:
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Illustration — Services

Single Market Free Trade Agreement

e Fundamental freedoms Differentiated liberalisation:
(dismantling national barriers) e Open on establishment (but e.g. no
e Services direct branching financial services)
e Establishment e More limited for cross-border
« Capital provision of services and movement

of staff (only temporary)

e Persons L
e Based on existing levels of openness

* Sectoral liberalisation Sectoral exclusions to market

* Services Directive access; reservations; exceptions
e Sector-specific legislation
(harmonising conditions for the Access requires full compliance
provision of services) with host state rules

¢ Country-of-origin .

" No harmonisation of rules
approach/mutual recognition

* No mutual recognition of rules
Each side retains right to regulate

* Some general rules framing
regulations ("rules on rules")

European Commission, Task Force for Relations with the United Kingdom, 202026

The Scottish perspective is largely aligned to that of the UK when it comes to exporting
services. Scotland's most exported services are in the fields of engineering and energy,

finance and business, technology, education and tourism, 60 and EU27 markets are the
majority of its top destinations for exports.

Justice

EU justice policy is primarily aimed at issues with a cross border or internal market
implication - both criminal justice policy and civil law.

Key criminal justice measures include:

* The exchange of law enforcement data between Member States - e.g. DNA,
fingerprints, criminal records, passenger name records, missing or wanted persons
etc.

* Eurojust and Europol - EU agencies aimed at improving criminal justice and law
enforcement.

* The European Arrest Warrant - a fast track extradition process between EU Member
States.

Civil law examples include:
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* Cross border child and family law rules (e.g. on access, custody, and
maintenance)

* Rules on which Member State courts have jurisdiction to hear civil cases
* Rules on the enforcement of civil court judgments in other Member States.

For further details see the SPICe briefing "Brexit: Impact on the Justice System in
Scotland".

Throughout the negotiations on the Withdrawal Agreement both the EU and the UK have
emphasised that they have a mutual interest in future cooperation in these areas (in
particular in relation to law enforcement and criminal justice policy).

However, the sticking point has been the degree to which the UK can continue to operate
within EU frameworks as a third country post Brexit.

Broadly speaking the UK has stressed the need for a bespoke relationship reflecting
current integration in the EU system, whereas the EU takes the view that, while future
cooperation is crucial, a non Member State which is not bound by EU law and principles
cannot have the same rights as a Member of the EU.

While the Political Declaration doesn't deal in any detail with civil law, it continues the
theme of the parties' mutual interests and stresses that a deal in the field of law
enforcement and criminal justice would be beneficial to both the UK and the EU given that
they face shared threats - e.g. terrorism, international crime, cyber-attacks etc.

It therefore proposes a deal between the UK and EU which will provide for:

“ ... comprehensive, close, balanced and reciprocal law enforcement and judicial co-
operation in criminal matters. (para. 80)”

The aim is that this should cover three main areas:
1. Data exchange

2. Operational co-operation between law enforcement authorities and judicial co-
operation in criminal matters

3. Anti-money laundering and counter terrorism financing

The starting point for the negotiations is therefore an ambitious one. A fact emphasised in
the recent speech by the new President of the European Commission, Ursula von der
Leyen, who stated that the UK and EU must build a:

“new, comprehensive security partnership to fight cross-border threats, ranging from
terrorism to cyber-security to counter-intelligence”

Old friends, new beginnings: building another future for the EU-UK partnership, 2020°"

However, as outlined in the SPICe briefing on the previous Political Declaration, although
the aims are ambitious the details of the relationship still all need to be negotiated.

For example, the Political Declaration doesn't explain what future cooperation might mean
for bodies such as Europol and Eurojust. Instead, there is only an agreement to, "work

37


https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-83_Brexit_Impact_on_the_Justice_System_in_Scotland.pdf
https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-83_Brexit_Impact_on_the_Justice_System_in_Scotland.pdf
https://ec.europa.eu/commission/sites/beta-political/files/slides_on_police_and_judicial_cooperation_in_criminal_matters.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/645416/Security__law_enforcement_and_criminal_justice_-_a_future_partnership_paper.PDF
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_13
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_13
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_13
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/11/28/The-UK-s-Departure-from-the-European-Union---An-overview-of-the-Political-Declaration#Law-Enforcement-and-Judicial-co-operation-in-Criminal-Matters

Negotiating the future UK and EU relationship, SB 20-07

together to identify ... terms" (paragraph 86). What these terms might be, or what kind of
role the UK might be able to have in Europol, is currently unclear.

There is a similar lack of clarity on a possible replacement for the European Arrest
Warrant. Paragraph 87 of the Political Declaration merely states that the UK and EU wish
to:

“ ... establish effective arrangements based on streamlined procedures and time limits
enabling the United Kingdom and Member States to surrender suspected and
convicted persons efficiently and expeditiously. ”

The Political Declaration does make it clear though that, if the UK wants a close future
relationship, it will have to agree to alignment with EU rules including a role for the
European Court of Justice, as well as providing for adequate protection of personal data
and continued adherence to the European Convention on Human Rights.

On this basis it seems unlikely that the forthcoming negotiations between the EU and UK
will be straightforward. Although Michel Barnier recently indicated that a new security
relationship with the UK will be a one of the EU's negotiating priorities in the coming year,
a great deal of detail will need to be negotiated in a very limited period of time. The UK will
also have to come to a view on how far it wants to align with the EU and the degree to
which it is prepared to trade off sovereignty for increased security. And for its part, if the
EU does want a deep relationship with the UK (particularly one which fully kicks in at the
end of the transition period), it will have to consider creative solutions that go beyond
existing relationships with third countries.

Finally, as Scotland has a separate legal system and police force, with most criminal and
civil justice matters being devolved, the negotiations will have a direct impact in Scotland.

On this point, the Scottish Government published an analysis in June 2018 of its view on
the possible Scottish impacts of Brexit on security, judicial co-operation and law
enforcement. The analysis stressed the fact that Scotland is "a separate legal jurisdiction
with its own legal and judicial system, criminal laws and law enforcement agencies". It also
argued for a stronger Scottish role in the UK's future negotiations with the EU, noting that:

“ As the Government responsible in Scotland for many of the issues being discussed
in the negotiations, we remain committed to seeking to secure more substantial
opportunities to input into the negotiations. It is vital that we are given these
opportunities before the UK position is finalised, and before issues are agreed in the
negotiations. ”

Scottish Government, 201862

Immigration

Immigration was one of the most contentious issues during the EU referendum. The UK
Government will end EU freedom of movement when it withdraws from the EU, and EEA
citizens seeking to live and work in the UK after the implementation period will be required
to apply through the UK's immigration rules.

The UK Government produced a White Paper on Immigration in 2018, setting out its future
plans for EU and non-EU migration after Brexit. This paper formed the basis of the
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Immigration and Social Security Coordination (EU Withdrawal) Bill, which fell when
Parliament was dissolved for the general election in December 2019. The Immigration Bill
ends the rights to free movement of persons under retained EU law. However, the White
Paper on Immigration also signalled that the UK Government intended to explore the
possibility of creating UK-EU mobility arrangements as part of a future trade agreement.

“ The Government is seeking to negotiate with the EU a Mobility Framework to
support businesses and tourism. Maintaining existing Mode 4 commitments, which
have been taken as part of EU trade deals, and agreeing new Mode 4 commitments,
as part of a trade deal with the EU and with other countries, would facilitate certain
categories of business activity. However, as these arrangements are subject to the
outcomes of negotiations with the EU, it is not possible to assess the impacts on trade
of this future framework. ”

UK Government, 201863

The White Paper specifically suggested a number of areas to explore:

“intra-corporate transfers that allow UK and EU-based companies to train staff, move
them between offices and plants and to deploy expertise where it is needed”

“temporary mobility of scientists and researchers, self-employed professionals,
employees providing services, as well as investors”

“allow UK nationals to visit the EU without a visa for short-term business reasons and
equivalent arrangements for EU citizens coming to the UK”

“reciprocal visa-free travel arrangements to enable UK and EU citizens to continue to
travel freely for tourism in the future”

“UK-EU youth mobility scheme to ensure that young people can continue to enjoy the
social, cultural and educational benefits of living in each other’s countries”

“reciprocal arrangements with the EU that ensure smooth passage for UK nationals
when they travel to the EU, for example on business or on holiday”

“reciprocal arrangements on the future rules around some defined elements of social
security coordination...provisions for the uprating of state pensions”

“healthcare cover for state pensioners retiring to the EU or the UK, continued
participation in the EHIC scheme and cooperation on planned medical treatment”

“recognition of professional qualifications held by UK and EU nationals”

The Political Declaration that accompanies the EU (Withdrawal Agreement) Bill 2019-20
also contains a section on mobility arrangements as part of a future UK-EU trade
agreement.

In Section IX on 'Mobility’, the Political Declaration states that "the Parties should establish
mobility arrangements" based on non-discrimination and reciprocity. These include:

"visa-free travel for short-term visits"

"conditions for entry and stay for purposes such as research, study, training and youth
exchanges"
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» "addressing social security coordination in the light of future movement of persons"
» "the possibility to facilitate the crossing of their respective borders for legitimate travel"

« "commitments on temporary entry and stay of natural persons for business purposes
in defined areas"

The Political Declaration's provisions on mobility are therefore less detailed, and less
extensive, than those contained in the UK Government's White Paper on Immigration
(2018).

However, even then, the mobility provisions proposed in the Political Declaration exceed
any mobility arrangements in trade agreements negotiated by the EU with any other
country (with the exception of EC-Switzerland, which enables the free movement of
persons).

The most extensive mobility provisions in an existing EU trade agreement are with Canada
(CETA), and are based on WTO GATS Mode 4 provisions on the movement on natural
persons (individuals) supplying services (including the temporary entry and stay of intra-
corporate transferees, business visitors, investors, contractual services suppliers and
independent professionals). The mobility provisions in the CETA agreement therefore only
focus on the temporary supply of services and apply to a small number of workers.

The Political Declaration's proposals on social security coordination and mobility for the
purposes of "research, study, training and youth exchanges" would therefore exceed the
mobility arrangements in any trade agreements negotiated by the EU to date (with the
exception of the aforementioned EC-Switzerland bilateral agreements).

As immigration is a reserved matter, the Scottish Government does not have competence
over this area. However, the Scottish Government has repeatedly called for the devolution
of certain immigration powers to Scotland to enable it to meet Scotland's specific economic
and demographic needs. The Scottish Parliament commissioned a paper exploring the

options for differentiating immigration in Scotland/the UK 64 Furthermore, the Scottish
Government's Expert Advisory Group on Migration and Population published a report on

the impacts on Scotland of the UK Government's proposals to end free movement. 65 The
report found that UK Government's immigration plans could reduce the number of workers
in Scotland by up to five per cent over the next two decades.

EU funding programmes

As a third country, the UK will be ineligible for pre-allocated EU funds but may be able to
participate in some competitive programmes.

The revised Political Declaration noted the potential for future UK participation in EU
programmes in areas including science and innovation, youth, culture and education.
However the Political Declaration did not identify any specific funding programmes.

The UK could negotiate to participate as a third country in these programmes, but would
need to abide by the conditions set out in the appropriate programme regulations. The
conditions are likely to include making a financial contribution to the programmes,
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however, it is currently unknown what level of contribution the UK would be required to pay
to participate in individual programmes.

It is not certain at this time which funding programmes the UK might negotiate to enter
beyond 2020, nor whether negotiations will have concluded in time to allow participation in
the programmes from their outset in January 2021.

The SPICe briefing ‘_Access to EU funding as a third country’ published in January 2020
highlights 6 funding streams that EU draft regulations have identified as being open to third
countries in the MFF period 2021-2027, and consequently to which the UK may be eligible
to apply once it is no longer a Member State.

These are:
» Connecting Europe Facility;
» Creative Europe;
* Environment and Climate Action (LIFE);
* Erasmus;
* Horizon Europe;
» European Territorial Cooperation fund.

Perhaps the two most high profile programmes in which UK participation is likely are the
Erasmus programme and Horizon Europe.

Erasmus

Erasmus+ is an EU programme which aims to promote and modernise education, training,
youth work and sport across Europe.

The EU draft requlation to establish the Erasmus programme for 2021-2027 outlines the
criteria for participation of third countries. Third countries will be able to participate either
as associated to the programme or not associated - subject to the outcome of
negotiations.

Entering as an associated third country generally allows for greater influence in the
programme and the opportunity to take part fully in the actions of the programme whereas
a non-associated third country can only take part in some of the actions of the programme,
subject to conditions. In addition, the funding available to non-associated third countries is
limited as are the opportunities for students from these countries to undertake work
placements and benefit from future partnerships with their peers.

Between 2014-2018 there were 844 Erasmus projects in Scotland with 13,957
participants. Funding awarded in Scotland in this period amounted to €90.7M.

In correspondence to the Culture, Tourism, Europe and External Affairs Committee in
January 2020, the Scottish Government outlined its preference for Scotland to continue
with full participation in the Erasmus programme after the UK has left the EU.
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During the debate on the European Union (Withdrawal Agreement) Bill on 8 January 2020,
the UK Parliament voted by 344 votes to 254 against a clause that would have required
the UK Government to negotiate full membership to the Erasmus programme after 2020.

The result of the vote does not prevent the UK Government from negotiating full
membership during the future relationship negotiations.

Horizon Europe

Horizon 2020 is the EU's main funding programme for research and innovation. It is
scheduled to be replaced in January 2021 by Horizon Europe.

The EU draft requlation seeking to establish Horizon Europe contains provisions for third
country association to the programme. It states "the programme should promote and

integrate cooperation with third countries [...] association of third countries to the

programme should be promoted." 66

In terms of third country membership, Horizon Europe is open to membership as an
 associated third country or
* non-associated third country.

Non-associated third countries have reduced decision making powers in comparison to
associated third countries, who themselves have less influence than Member States. The
UK's level of participation would depend on which of these options the EU and the UK
agree on.

The Scottish Government has acknowledged the benefits from EU research funding
programmes and collaborative working arrangements, including the Horizon 2020 funding
stream. On 5 November 2018, it published a report on 'Scotland's place in Europe: science
and research.' The report outlined its ambitions for continued participation in European
research programmes, which it said:

“ gives Scottish universities and other organisations access not only to EU funding but
also to collaborative networks, expertise, facilities and data that add immense value to

their work. 57 »
In terms of future participation in Horizon Europe, the Scottish Government stated:

“In the longer term, we wish to be as fully involved as possible in the future research

and innovation programme, Horizon Europe. 67»
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Conclusions

The negotiations on the future UK and EU relationship are likely to begin shortly after the
UK leaves the EU on 31 January 2020. The negotiations will be challenging, not least
because the UK Government is insisting on concluding an agreement by the end of the
transition period at the end of 2020. The European Commission has suggested that
limiting the negotiations to the next eleven months will mean that it will need to prioritise
where agreement can be reached and will lead to a less comprehensive agreement than
might otherwise have been possible.

The UK Government has yet to provide details on how it plans to conduct the negotiations,
but the changes to the second version of the European Union (Withdrawal Agreement) Bill
suggests less consultation will take place with the UK Parliament. In addition, whilst the
Institute for Government has argued that the UK government must involve the devolved
administrations to properly reflect Scottish, Welsh and Northern Irish interests in the talks,
there has been no indication of what kind of role the devolved administrations or
legislatures might play in the negotiations.

From an EU perspective, the negotiations will focus on ensuring that the integrity of the
Single Market and Customs Union is protected whilst ensuring that the terms of any deal
are not as beneficial as membership of the EU would be. It is also likely that the EU will
insist that the UK signs up to level playing provisions if it wishes to achieve tariff free
access to the EU market. Access to the UK's fisheries waters is also likely to be an early
priority for EU Member States.

From a UK perspective, there is less clarity about what the UK wishes to achieve from the
negotiations beyond a free trade agreement covering goods and services, and cooperation
in other areas. What is more clear is what the UK Government wishes to end with Brexit,
which is EU free movement and bringing an end to the jurisdiction of the European Court
of Justice in the UK. These red lines will inevitably limit the scope of the EU's offer to the
UK and so the UK Government may need to make some choices about whether to accept
the EU's level playing field priorities in return for better access to the EU market.

Given both sides' red lines, it is clear that the future relationship cannot provide for the
same benefits that the UK enjoys as an EU Member State. This means that in areas such
as agriculture and fisheries, ensuring relatively frictionless access to the EU market will be
more challenging. In addition, UK goods being sold into the EU will need to continue to
comply with EU standards. For the UK's service industry, Brexit will reduce market access
and lead to barriers for UK service providers seeking to provide services in the EU.

Whilst both the UK and the EU have committed to comprehensive, close, balanced and
reciprocal law enforcement and judicial co-operation in criminal matters there is little clarity
about how that can be achieved give the UK will no longer be a Member State.

As the negotiations continue during 2020, it will be worth watching to see how the
negotiating positions develop as the scope of what is possible - given the initial red lines -
becomes clearer.
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