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Executive Summary

The First Minister's Advisory Group on Human Rights Leadership recommended that a
new human rights framework for Scotland should include a "right to a healthy
environment”. Recognising the human right to a healthy environment in constitutions is a
common practice around the world. Over 100 countries have a constitutional right to a
healthy environment. The previous and present United Nations Special Rapporteurs on
Human Rights and the Environment have called for the recognition of the right to a healthy
environment in a global human rights instrument.

Human rights and the state of the environment are interdependent. Human rights depend
on a healthy environment; and appropriate environmental governance requires respect for
human rights. The Scotland Act 1998 requires all public authorities in Scotland to act in
accordance with the European Convention on Human Rights and respect international
obligations found in the UN Core Human Rights Treaties.

Environmental rights can be broadly categorised into substantive and procedural and
rights:

» Substantive rights depend on a healthy environment for their enjoyment (e.g. right to
life, right to an adequate standard of living).

* Procedural rights refer to the formal steps for enforcing legal rights, such as rights to
access environmental information, participation in environmental decision-making and
access to justice in environmental matters.

The Aarhus Convention is an international environmental treaty that enshrines procedural
environmental rights for members of the public. The United Kingdom is a party to this
treaty. The Aarhus Convention is independent of European Union membership and will
continue to apply to the United Kingdom in the event of an EU exit. However, the loss of
EU oversight structures will reduce number of available routes for environmental redress
and may impact the enforceability of procedural environmental rights.

The Aarhus Convention Compliance Committee have concluded the United Kingdom (and
Scotland, as part of the United Kingdom) is non-compliant with the Aarhus Convention on
the basis that access to justice in environmental matters is "prohibitively expensive".
Environmental harms tends to be diffuse in nature and often affects groups rather than
individuals. Consequently, resolving environmental harm may require technical or scientific
expertise. Therefore, the extent to which a legal system allows for affordable public
interest litigation and specialist environmental courts as a route of redress is integral to the
question of ensuring access to justice in environmental matters.

Environmental challenges such as climate change and biodiversity loss threaten the
enjoyment of human rights in Scotland and around the world. The UN Special Rapporteur
on Human Rights and the Environment has laid out States' substantive and procedural
obligations relating to climate change and biodiversity loss.

Human rights based approaches to environment-related policy can resolve perceived
conflicts between interests and rights. For example, by reconciling present generations'
rights to livelihood and intergenerational rights to environment protection. Similarly, in the
context of land reform, place and community-based approaches may improve sustainable
development and conservation in Scotland.


https://humanrightsleadership.scot/wp-content/uploads/2018/12/First-Ministers-Advisory-Group-on-Human-Rights-Leadership-Final-report-for-publication.pdf
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/SRenvironmentIndex.aspx
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/SRenvironmentIndex.aspx
http://www.legislation.gov.uk/ukpga/1998/46/contents
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
https://www.unece.org/env/pp/cc.html
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National Taskforce for Human Rights
Leadership: The Right to a Healthy
Environment in Scots Law?

Recognising environmental rights in law is an increasingly widespread practice worldwide.

1 0On 10 December 2018, The First Minister's Advisory Group on Human Rights
Leadership recommended that a new human rights framework for Scotland, in the form of

an Act of the Scottish Parliament, should include "a right to a healthy environment". 2 The
recommendation also stated:

“ This overall right will include the right of everyone to benefit from healthy
ecosystems which sustain human well-being as well [sic] rights of access to
information, participation in decision-making and access to justice. The content of
this right will be outlined within a schedule in the Act with reference to
international standards, such as the Framework Principles on Human Rights and
Environment developed by the UN Special Rapporteur on Human Rights and the
Environment, and the Aarhus Convention.”

First Minster's Advisory Group on Human Rights Leadership, 20182

On 12 June 2019, the Scottish Government announced the National Taskforce for Human

Rights Leadership. 3 The taskforce will take forward the recommendations made by the
First Minister's Advisory Group on Human Rights Leadership and focus on the
development of new legislation. The Scottish Government's Programme for Government
(PfG) 2019-20 stated:

“ The National Taskforce for Human Rights Leadership will continue its work to
establish a legislative framework for a Scottish Bill of Rights. This will be preceded, by
the end of this Parliament, by legislation to incorporate the United Nations Convention
on the Rights of the Child.”

Scottish Government, 20194
Scope of the Briefing

This briefing considers the recommendation, of a right to a healthy environment, made by
the First Minister's Advisory Group on Human Rights Leadership. The briefing focusses on
international examples where environmental rights have been enshrined in law, Scotland's
requirements to comply with the United Kingdom's (UK) international human rights
obligations (and those in relation to the environment), access to justice in environmental
matters and the impact of a potential exit from the European Union (EU). The briefing then
explores how human rights can be integrated into environment-related policy in the context
of issues such as the climate emergency, land reform, and sustainable development.

What are Environmental Rights?

Human rights and environmental policy are matters devolved to the Scottish Parliament. 5
Most human rights law in Scotland is derived from the European Convention on Human

4


https://humanrightsleadership.scot/
https://humanrightsleadership.scot/
https://www.gov.scot/publications/protecting-scotlands-future-governments-programme-scotland-2019-20/
https://www.gov.scot/publications/protecting-scotlands-future-governments-programme-scotland-2019-20/
https://www.echr.coe.int/Documents/Convention_ENG.pdf
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Rights (ECHR). This was incorporated into UK law by the Human Rights Act 1998 (HRA)
allowing the ECHR to be enforced through UK courts and the European Court of Human
Rights (ECtHR).

The ECHR encompasses "civil and political" human rights. The State has a duty to refrain

from acting in a way that unjustifiably interferes with these human rights. 6 The ECHR
does not include a right to a healthy environment or explicitly recognise the environment in

realising certain civil and political rights. ’ However, the ECtHR has indicated it has had to
develop its case-law where environmental issues undermine the exercise of rights in the

ECHR (e.g. right to life, right to freedom of expression). 78

The Scotland Act 1998 requires Scottish Ministers and the Scottish Parliament to act in
accordance with the ECHR. The Scotland Act (and HRA) require all public authorities in
reserved and devolved areas of competency to comply with the ECHR. Scotland is also
required to respect international obligations found in the UN Core Human Rights Treaties.
Notably, The Convention on the Rights of the Child (CRC) and International Covenant on
Economic, Social & Cultural Rights (ICESCR) direct states to consider human rights and
the environment when realising rights to health. The CRC asks governments to consider

"dangers and risks of environmental pollution”. 9 The ICESCR asks states to adopt policies

for "The improvement of all aspects of environmental and industrial hygiene". 10

Human rights law in Scotland, its relationship with EU law and the implications of
Brexit were covered previously in SPICe briefings:

* Human Rights in Scotland

» Brexit: the impact on equalities and human rights

Environmental Rights: A right to a healthy environment

The United Nations (UN) member states have not formally recognised the human right to a

healthy environment in a global instrument. " However, the Stockholm Declaration of the
United Nations Conference on the Human Environment 1972 is considered a broad
recognition of the interplay between human activity, environmental issues and human

rights: 12

“Man is both creature and moulder of his environment, which gives him physical
sustenance and affords him the opportunity for intellectual, moral, social and spiritual
growth. In the long and tortuous evolution of the human race on this planet a stage
has been reached when, through the rapid acceleration of science and technology,
man has acquired the power to transform his environment in countless ways and on
an unprecedented scale. Both aspects of man's environment, the natural and the
man-made, are essential to his well-being and to the enjoyment of basic human rights
the right to life itself.”

United Nations, 197213

The Stockholm Declaration provided a non-binding set of principles and recommendations
for environmental policy. 13 After the Stockholm Declaration, there was a proliferation of
countries including the right to a healthy environment in their constitutions. 14 Over 100


https://www.echr.coe.int/Documents/Convention_ENG.pdf
http://www.legislation.gov.uk/ukpga/1998/42/contents
https://echr.coe.int/Pages/home.aspx?p=home
https://echr.coe.int/Pages/home.aspx?p=home
http://www.legislation.gov.uk/ukpga/1998/46/section/100
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
https://www.unicef.org.uk/what-we-do/un-convention-child-rights/
https://www.ohchr.org/EN/professionalinterest/pages/cescr.aspx
https://www.ohchr.org/EN/professionalinterest/pages/cescr.aspx
https://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_17-01_Human_Rights_in_Scotland.pdf
http://www.parliament.scot/ResearchBriefingsAndFactsheets/S5/SB_16-82_Brexit-the_impact_on_equalities_and_human_rights.pdf
https://www.un.org/ga/search/view_doc.asp?symbol=A/CONF.48/14/REV.1
https://www.un.org/ga/search/view_doc.asp?symbol=A/CONF.48/14/REV.1
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countries now have a constitutional right to a healthy environment. 4 The UK participated
in the Stockholm Conference but does not currently recognise a right to a healthy

environment in law '3 . However, despite the absence of a global instrument recognising a
human right to a healthy environment, human rights norms relating to the environment

have developed with the "greening" of human rights law - explored later in the briefing. 15
Types of Environmental Rights

Environmental rights can be broadly categorised into 'procedural' and 'substantive' rights.

16 Substantive rights depend on a clean environment for their enjoyment. 16 States have
an obligation to ensure legal frameworks that protect against environmental harm that

interferes with the enjoyment of human rights. 15 procedural rights predominantly refer to
access to information about the environment, participation in decision-making and access

to justice in environmental matters. 16 States' procedural obligations include assessing
environmental impacts on human rights, making environmental information public,
facilitating public participation in decisions and providing access to remedial law for

environmental harm. 1° States also have an obligation to ensure non-discrimination and
their obligations to the protection of groups in vulnerable situations, including women,

children and indigenous peoples. 15

Environmental Rights

Any proclamation of a human right to environmental conditions of a specified quality.

The right to a healthy environment, or human rights that are Formal steps for enforcing legal rights, rights that ensure
supported by a healthy environment. interests of affected groups are considered.

e.g. rightsto life,  e.g. rightsto health, e.g. rights affected |l e.g. Environmental  e.g. Environmental  e.g. Judicial Review
freedom of food and an by environmental Information Impact Assessments.  of Environmental
association and  adequate standard  degradation, such Regulations, Decisions.
freedom from of living as the rights of Freedom of
discrimination indigenous peoples. Information
Requests

Substantive and procedural environment rights. SPICe, adapted from UN Environment Programme, n.d.!

Framework Principles on Human Rights and the
Environment

There have been clear calls for the UN to formally recognise a substantive right to a
healthy environment, with both the current and previous UN Special Rapporteurs on
Human Rights and the Environment recommending the right is incorporated in an

international human rights instrument. 1718



Human Rights and the Environment, SB 19-76

The UN Human Rights Council appointed John Knox as the UN Special Rapporteur on
Human Rights and the Environment for 2015-18. The role of the Special Rapporteur is to
assess human rights law in relation to the environment and promote best practice on

human rights approaches to environmental policy. 19

At the end of his mandate, John Knox presented the Framework Principles on Human
Rights and the Environment (Framework Principles; see Annex 1). These principles detail
the main human rights obligations relating to "the enjoyment of a safe, clean, healthy and
sustainable environment". John Knox also urged the UN Human Rights Council to
recognise the right to a healthy environment:

“1 hope the Human Rights Council agrees the right to a healthy environment is an
idea whose time is here. The Council should consider supporting the recognition of

this right in a global instrument. 17

David Boyd, the current Special Rapporteur on Human Rights and the Environment, in a
statement to the 73rd General Assembly of the United Nations in 2018 said:

“ After six years as mandate holder, Professor Knox came to the conclusion that there
is a glaring gap in the global human rights system. He and | are in 100% agreement
that it is time for the UN to recognize the fundamental human right to live in a safe,
clean, healthy and sustainable environment. This right belongs to everyone,
everywhere. Human life, health, well-being, and dignity depend on access to clean

water, clean air, and a healthy environment. 18

The Aarhus Convention and Procedural
Environmental Rights

Principle 10 of the Rio Declaration 1992 is considered to be the international policy basis
for procedural environmental rights: 20

“ Environmental issues are best handled with the participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held by public
authorities, including information on hazardous materials and activities in their
communities, and the opportunity to participate in decision-making processes. States
shall facilitate and encourage public awareness and participation by making
information widely available. Effective access to judicial and administrative
proceedings, including redress and remedy, shall be provided. ”

The United Nations Conference on Environment and Development, 199221

The United Nations Economic Commission for Europe (UNECE) Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters (i.e. the Aarhus Convention) is one of the only legally binding global

instruments on environmental democracy. 22 The Aarhus Convention puts Principle 10 of
the Rio Declaration into practice and enshrines procedural environmental rights. 22 |t was
ratified by the UK and EU in 2005. 23 Scotland, via the UK, is obliged to respect and
implement the Aarhus Convention. 24 However, the compliance body for the Aarhus


https://www.ohchr.org/en/hrbodies/hrc/pages/home.aspx
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/JohnKnox.aspx
https://www.ohchr.org/en/Issues/environment/SRenvironment/Pages/SRenvironmentIndex.aspx
https://www.ohchr.org/en/Issues/environment/SRenvironment/Pages/SRenvironmentIndex.aspx
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/JohnKnox.aspx
https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf
https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/DavidBoyd.aspx
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23789&LangID=E
http://www.unece.org/info/ece-homepage.html
https://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
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Convention (on which more later) have found Scotland (as part of the UK) to be non-
compliant with requirements of the Aarhus Convention.

See Aarhus Compliance in Scotland for more information.

EU Exit: Impact on Environmental Rights

Debate over the implementation of procedural environmental rights or 'Aarhus rights' in
Scotland precedes the 2016 EU Referendum. However, questions over how environmental

standards will be maintained after EU Exit, and how Aarhus rights will be affected, have

been central issues since the referendum. 25

The loss of EU-level monitoring and enforcement mechanisms for environmental law as a
result of EU exit could result in a "governance gap" with an associated impact on
procedural environmental rights in Scotland (e.g. through loss of access to environmental
information, or access to justice through existing complaints routes to the European

Commission). 25 The Scottish Government have recognised the potential for an
environmental governance gap after Brexit and published the responses from their
consultation on Environmental Principles and Governance after Brexit. The Scottish
Government's PfG 2019-20 also stated:

“ The Scottish Government has decided to introduce a Continuity Bill to allow the
Scottish Parliament to ‘keep pace’ with EU law in devolved areas if Brexit occurs. We
are also clear that EU exit must not impede our ability to maintain high environmental
standards. We will develop proposals to ensure that we maintain the role of
environmental principles and effective and proportionate environmental governance
and any legislative measures required will be taken forward in the Continuity Bill. In
the event of ‘no deal’, we will put in place interim, non legislative measures while
continuing to develop longer-term solutions.”

Scottish Government, 20194

The issues of maintaining environment standards and procedural environmental rights are
interdependent. Scottish Environment LINK, in their recent report on environmental
governance approaches with exit from the EU stated:

“ To be clear, this review has shown that the existing governance structures are
inadequate and will require reform and supplementing post-Brexit. This is not a matter
for minor tinkering but for intelligent, integrative, systemic change to ensure that
oversight is clear, simple, independent, robust, credible and effective. This is true not
only of itself but also because there is a need to be seen to be taking the current and
future rights of the citizen seriously: rights to information, to justice, to a clean
environment, as consumers and to protection from harms, not least to the
environment and to health. ”

Scottish Environment LINK, 20192°


http://gov.scot/publications/analysis-responses-consultation-environmental-principles-governance/pages/2/
http://www.scotlink.org/wp/files/documents/REPORT-Environmental-Governance-effective-approaches-for-Scotland-post-Brexit-OCT-2019.pdf
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Comparative Approaches on the Right to
a Healthy Environment

The Special Rapporteur on Human Rights and the Environment has argued that even
without formal recognition of the right to a healthy environment, the term has been adopted
to refer to the range of human rights that depend on a healthy environment. For example,
in his report on the Framework Principles, the Special Rapporteur stated:

“ It raises awareness that human rights norms require protection of the environment
and highlights that environmental protection is on the same level of importance as
other human interests that are fundamental to human dignity, equality and freedom. It
also helps to ensure that human rights norms relating to the environment continue to
develop in a coherent and integrated manner. ”

Framework Principles on Human Rights and the Environment, 2018"°
This is further reflected by the first of the Framework Principles:

“ States should ensure a safe, clean, healthy and sustainable environment in order to
respect, protect and fulfil human rights.”

Framework Principles on Human Rights and the Environment, 2018"°

A substantive right to a healthy environment places the environment on the same level as

other societal aims and constitutional human rights. 26 The assumption underlying the
guarantee of a right to a healthy environment is that it guides environmentally sensitive

policy and decision-making by the government and legislature. 26 Constitutional

environmental rights are also intended to provide a route or redress on environmental

matters that would not otherwise be provided for by the law. 27

The Special Rapporteur on Human Rights and the Environment highlights some of the
specific advantages afforded to countries where a constitutional right to a healthy
environment has been implemented:

“ It has raised the profile and importance of environmental protection and provided a
basis for the enactment of stronger environmental laws. When applied by the judiciary,
it has helped to provide a safety net to protect against gaps in statutory laws and
created opportunities for better access to justice. ”

Framework Principles on Human Rights and the Environment, 2018"°

However, it is difficult to determine the effectiveness of constitutional rights to a healthy
environment in delivering good environmental outcomes.This is mostly due to the
complexity in determining causal influence, the extent to which the right is built into

environmental legislation and the enforceability of the right (see Image). 28 The
enforceability of the right is determined by a number of factors: specific provisions within
the constitution, status of the judicial system, legal standing rules, availability of
environment and human rights law expertise, legal costs associated with challenging

human rights breaches in court and the strength of civil society. 28
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Sequence of Events: Environmental Rights to Environmental Outcome

Constitutional Right to a Healthy
Environment

N

Legislation

e

Regulations

é

Complaint alleging violation of right

N

Administrative Agencies

é

Policies, Procedures & Decisions Court decision
Implementation Implementation of Court Order

e

Changes in Societal Behaviour
(Individuals, Business, NGOs, Governments)

N

Environmental Outcomes

N

SPICe, adapted from Boyd, 201028

Case Studies: Influence of Constitutional
Environmental Rights

Constitutional rights to a healthy environment, as mentioned previously, can shape
environmental law and the extent to which the right is enforceable through the courts. This
section describes examples of the implementation of a constitutional environmental right in
several countries and the mechanisms affecting how the right is realised in public policy,
legislation or environmental litigation.

For a summary table of the content of the right and availability of procedural rights, see
Annex 2.

Portugal

Portugal recognised the "right to a healthy and ecologically balanced human living
environment and the duty to defend it" in its constitution in 1976. The constitution
concurrently established rights of standing to individuals and environmental NGOs in

Portugal for acting in the public interest on environmental matters. 28 The Framework Act
on the Environment (1987) establishes the preservation of the environment and control of
pollution as one of the essential tasks of the State. The Framework Act also elaborates on
the procedural rights of citizens, including rights of participation in decision making and
ensuring access to justice. The functioning of the right to a healthy environment was
strengthened again in 2014 with Law No. 19 - The Environment Basic Law which aims to
realise environmental rights through the promotion of sustainable development. If any
development is to occur it should guarantee the well-being and progressive improvement
to the quality of life of citizens following from the duty of the state to protect the
environment.

10


https://www.ecolex.org/details/legislation/framework-act-on-the-environment-act-no-1187-lex-faoc005753/
https://www.ecolex.org/details/legislation/framework-act-on-the-environment-act-no-1187-lex-faoc005753/
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC132791
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In terms of the functioning of the right to a healthy environment through litigation, Portugal
has comparatively liberal rules and laws on legal standing, litigation costs (NGOs are

exempt from legal costs) and access to courts. 28 There is limited evidence of the success
of administrative and civil legal proceedings in environmental matters however. Despite the
provision of many routes to access justice in environmental matters, some reviews

suggest the uptake of these provisions is low. 28
Norway

Norway added "a right to an environment that is conducive to health and to natural
surroundings whose productivity and diversity are preserved" to their constitution in 1992.
The constitution also states that the environmental right is a principle, not a self-executing
right. Section 112, the part of the constitution enshrining the right to a healthy environment,

states: "The State authorities shall issue further provisions for the implementation of these

principles.” 29

Subsequent environmental law, such as the Environment Information Act, granted rights to
environmental information and the right to participate in environmental decisions for
Norwegian citizens. Despite procedural rights and legal standing for NGOs, there have
been few environmental litigation cases directly invoking the constitutional right to a

healthy environment in Norway. 28 However, in Greenpeace Norway v. Government of
Norway in 2017, the Oslo District Court ruled that the right to a healthy environment is an
enforceable right protected by the constitution. Despite this, the District Court ruled that the
Government's decision to extend licenses for oil exploration and drilling did not contravene

the right to a healthy environment. 30 The case began appeal proceedings at the Oslo
Court of Appeal on 5 November 2019.

At the end of a visit to Norway in September 2019, the UN Special Rapporteur on Human
Rights and the Environment encouraged Norway to change the formulation of the right:

“ At this time in human history—faced with a global environmental crisis of
unprecedented severity—recognizing, respecting, protecting and fulfilling the right to a
healthy environment has never been more important. | therefore urge the Norwegian
Government to modify its position and adopt the interpretation of Article 112,
supported by the decision of the Oslo District Court, recognizing that it is a clear
expression of the human right to live in a healthy environment.”

OHCHR, 2019°"
South Africa

A substantive environmental right, "the right to an environment not harmful to their health
and well-being", was added to the South African Constitution in 1996. This was
complemented with a State duty to protect the environment for the benefit of future

generations through pollution prevention, conservation and sustainable development. 28
The constitutional right has been operationalised in several pieces of legislation. The
National Environment Management Act 1998 incorporates the right to an environment not
harmful to people's health, enshrines rights to environmental information, allows legal
standing for citizens and NGOs in environmental matters and lays out several other
environmental governance processes. Legislation on biodiversity and air quality also refers
to the constitutional environmental right.

11


https://lovdata.no/dokument/NLE/lov/1814-05-17?q=grunnloven
https://www.regjeringen.no/en/dokumenter/environmental-information-act/id173247/
http://www.lse.ac.uk/GranthamInstitute/litigation/greenpeace-norway-v-government-of-norway/
http://www.lse.ac.uk/GranthamInstitute/litigation/greenpeace-norway-v-government-of-norway/
https://www.theguardian.com/environment/2019/nov/05/campaigners-try-again-stop-norway-drilling-oil-arctic
https://www.gov.za/documents/constitution/chapter-2-bill-rights
https://www.environment.co.za/documents/legislation/NEMA-National-Environmental-Management-Act-107-1998-G-19519.pdf
https://www.sanbi.org/wp-content/uploads/2018/04/biodiversityact2004pdf.pdf
https://www.loc.gov/law/help/air-pollution/southafrica.php
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The constitutional environmental right has not only influenced environmental law-making,
but also the enforcement of environmental law. The South African judiciary have been
active in enforcing the right and have ruled on cases across a range of environmental
matters (e.g. commercial developments, air pollution, waste management). The National
Environment Management Act, which guarantees citizens' procedural rights and legal
standing in environmental cases has been upheld on the basis that environmental

protection depends on an active civil society. 28 As such, South Africa benefits from a
strong civil society presence in environmental governance. Several remedies are offered
through the courts in environmental matters; rulings that a law is valid or invalid,

administrative action, injunctions, or damages. 28
Argentina

Argentina amended their Constitution in 1994 to include "the right to a healthy, balanced
environment, which is fit for human development so that productive activities satisfy

current needs without compromising those of future generations." 32 The constitutional
right prompted a new programme of environmental law incorporating it. The Law on
National Environmental Policy (2002) sought to incorporate the new right by setting out a
comprehensive body of environmental law and principles. It sets out environmental
management standards and the allocation of several environment funds (e.g.
environmental restoration, insurance and compensation for environmental damage). It also
grants procedural rights such as participation in environmental decisions and the
promotion of environmental education. The availability of legal procedures and legal
standing rules have increased the ability of citizens and NGOs to seek access to justice in

environmental matters. 28

Courts are active in upholding the constitutional right to a healthy environment and

regularly engage in judicial activism. 28 The right makes reference to human development,
satisfying current needs and acknowledging the rights of future generations. This has
resulted in litigation where courts have legally required investments in infrastructure to help
realise substantive environmental rights. For example, the right to water and sanitation is
not explicit in the Argentine Constitution. In Mendoza and others v. National Government
(2008), a group of residents in the Matanza-Riachuelo river basin in Buenos Aires filed a
case against the Government for not protecting the environment from the discharge of
industrial waste into the river. The residents also claimed that 44 businesses in the area
were responsible for negative health effects of the industrial pollution. Argentina's
Supreme Court upheld the constitutional right to a healthy environment and ordered a
restoration operation. The Autoridad de Cuenca Matanza Riachuelo (ACUMAR) oversees
the project including new waste-water treatment systems.

"Greening"” Human Rights in European Court of
Human Rights

Arguments against constitutional rights to a healthy environment include their relative
ineffectiveness or redundancy given that existing human rights law can be "greened". The
"greening" of human rights law can be applied to cases where environmental harm has
resulted in a human rights violation or undermines the exercise of a certain human right

(e.g. right to life). 33
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European Court of Human Rights

The European Court of Human Rights (ECtHR) has delivered a series of important and
widely cited decisions on environmental matters even though the European Convention on

Human Rights (ECHR) does not recognise a right to a healthy environment. 33

Human rights violations have been found arising from a wide array of environmental issues
(e.g. industrial pollution, natural disasters, waste management, access to courts). The
basis for claims in environment-related cases have ranged across rights enshrined in the
ECHR:

* Right to life (Article 2)

* Prohibition of inhuman or degrading treatment (Article 3)

* Right to liberty and security (Article 5)

* Right to a fair trial (Article 6)

* Right to respect for private and family life, home and correspondence (Article 8)
* Freedom of expression (Article 10)

* Right to an effective remedy (Article 13)

* Protection of property (Article 1 of Protocol 1)

The most common basis for environmental claims is Article 8 of the ECHR. The ECtHR
has adopted a low threshold for environmental harm in these cases. For example,
environmental harm does not need to be endangering a person's health to be interfering
with their right to respect for private and family life. The threshold is also reviewed on a
contextual basis, in other words, what constitutes suitable environmental conditions varies

depending on the case. 33 Contrary to constitutional rights to a healthy environment, the
ECtHR does not qualify interference based on the negative or positive health outcome for
the claimants or environment. Rights enshrined in the ECHR do not protect claimants
against all environmental harm since the ECtHR limit the enjoyment of ECHR rights where
societal and individual interests need to be balanced (n.b. this can be said of all human

rights). 33
Balancing human rights and environmental rights is discussed in the commentary of the

Framework Principles. The Special Rapporteur on Human Rights and the Environment
stated in the commentary of Principle 11:
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“ Ideally, environmental standards would be set and implemented at levels that would
prevent all environmental harm from human sources and ensure a safe, clean, healthy
and sustainable environment. However, limited resources may prevent the immediate
realization of the rights to health, food, water and other economic, social and cultural
rights. The obligation of States to achieve progressively the full realization of these
rights by all appropriate means requires States to take deliberate, concrete and
targeted measures towards that goal, but States have some discretion in deciding
which means are appropriate in light of available resources. Similarly, human rights
bodies applying civil and political rights, such as the rights to life and to private and
family life, have held that States have some discretion to determine appropriate levels
of environmental protection, taking into account the need to balance the goal of
preventing all environmental harm with other social goals. This discretion is not
unlimited. One constraint is that decisions as to the establishment and implementation
of appropriate levels of environmental protection must always comply with obligations
of non-discrimination (framework principle 3). Another constraint is the strong
presumption against retrogressive measures in relation to the progressive realization
of economic, social and cultural rights.”

Special Rapporteur on Human Rights and the Environment, 201834

Summaries of the rulings and judgements from environment-related cases heard at
the ECtHR can be found in the Environment and the European Convention on Human
Rights Factsheet.
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Aarhus Compliance in Scotland

The Aarhus Convention guarantees procedural environmental rights for the public. The

underlying assumption is that governments obliged to act with transparency and civic

participation in environmental matters will deliver better environmental governance. 28

Three Pillars of the Aarhus Convention

The Aarhus Convention links environmental protection and governmental
accountability by enshrining procedural environmental rights for members of the public

(and organisations or legal persons). £
The Aarhus Convention is organised around three pillars:

1. Access to information on the environment held by public authorities (e.g.
information on the state of the environment) and the active dissemination of
information by public authorities.

2. Participation in environmental decision making (e.g. development decisions,
preparation of policies and legislation relating to the environment).

3. Access to justice regarding environmental matters (e.g. to challenge a
response to an information request, the legality and merits of a decision, actions
contravening national environmental law).

The third pillar of the Aarhus Convention ("access to justice") grants rights to members of
the public (including NGOs) to challenge decisions relating to the environment made by
public authorities. Article 9(4) of the Aarhus Convention requires that procedures
facilitating access to justice in environmental matters:

“ provide adequate and effective remedies, including injunctive relief as appropriate
and be fair, equitable, timely and not prohibitively expensive.”

United Nations Economic Commission for Europe, 199836
In addition, Article 9(5) requires Parties to:

“ ensure that information is provided to the public on access to administrative and
judicial review procedures and shall consider the establishment of appropriate
assistance mechanisms to remove or reduce financial and other barriers to access to
justice.”

United Nations Economic Commission for Europe, 199836

Aarhus Convention Compliance Committee

The Aarhus Convention has a compliance mechanism to hold governments and decisions
makers accountable - the Aarhus Convention Compliance Committee (ACCC). The ACCC
is a non-judicial body that seeks to help Parties meet their obligations under the Aarhus

Convention. 37 Members of the public are able to make complaints directly to the ACCC.
The UK has been found to be non-compliant with the Aarhus Convention by the ACCC in
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2015, 2017 and 2019. The Meeting of Parties (to the Aarhus Convention) formally
acknowledged this in 2014 and 2017.

The ACCC provide recommendations to the UK on the compliance requirements for each
of the devolved legislatures. On providing affordable access to justice, the costs of
environmental litigation within the Scottish legal system were seen as prohibitively high.
Access to justice in environmental matters in Scotland predominantly takes place by
judicial review (some environmental matters may be dealt with via environmental appeals
to the Scottish Government, or in environment-related statutory appeals and summary

applications). 38 Judicial review proceedings examine the lawfulness of a decision and are
only available when no other remedy is available or all other options have been exhausted.

39 The losing party pays their own and the winning party's legal costs. 38 The prospect of
legal aid funding in environmental cases is also very limited. 40 This poses significant
financial risk to the petitioner in environmental litigation. 41

When the petitioner is acting in the public interest, protective expense orders (PEO) may

be granted. PEOs are orders that pre-emptively limit parties' liability for costs. 42 1n 2018,
new PEO rules for environmental judicial reviews and statutory appeals in the Court of

Session were introduced. 42 These new rules make changes to how parties to the
proceedings can limit expenses under a PEO (see Rules of the Court of Session 58A.7).
The applicant's liability for costs are limited to £5000 (or any other sum that can be

justified). a4 Moreover, when a PEO is made, it must also make a provision to limit the

opponents' liability. This is set to £30,000 (or any other such sum that can be justified). a4
Previously, applicants' liability for costs was capped to £5000 or lower, and opponents'

liability to £30,000 or higher (if the applicant could demonstrate this was reasonable). 45
The new PEO rules could have the effect of increasing the applicants' liability for costs if

unsuccessful, or, if successful, decreasing the PEO applicants' ability to recover costs. 46

Furthermore, the new rules remove the need for an additional hearing to approve a PEO
(which created additional legal costs) and define the term "prohibitively expensive" (see

Rules of the Court of Session 58A.1). 46 The Court must grant a PEO if it is satisfied the
proceedings are "prohibitively expensive". In addition, the PEO now carries over if the

case is appealed. 46 While there will be no need to reapply, the cap granted by PEO also
remains in place (i.e. it does not change to reflect additional costs incurred by further legal

proceedings). 46

The ACCC concluded in February 2019 that even with these changes, Scotland remained
non-compliant. The areas requiring further attention were the types of claim covered,

levels of the cost caps and cost protection on appeal. 47 The UK submitted another
progress review in September 2019. The ACCC have not yet responded (see submitted
documents here).

Scottish Parliament Petition: Access to Justice in Environmental Matters

Aarhus compliance in Scotland has been the subject of a long-running petition to the
Scottish Parliament. The petition ( Access to Justice in environmental matters) by Friends
of the Earth Scotland, was lodged on the 12 November 2010. The petition's summary
states it is:
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“ Calling on the Scottish Parliament to urge the Scottish Government to clearly
demonstrate how access to the Scottish courts is compliant with the Aarhus
convention on ‘Access to Justice in Environmental Matters’ especially in relation to
costs, title and interest; publish the documents and evidence of such compliance; and
state what action it will take in light of the recent ruling of the Aarhus Compliance
Committee against the UK Government.”

PE01372: Access to justice in environmental matters, 201048

The petition is currently being considered by the Equalities and Human Rights Committee
(EHRIC). As part of the committee's consideration of the petition, the committee wrote to
the Scottish and UK Governments for further information on the status of Aarhus
compliance. The Scottish Government does not accept it is non-compliant with the Aarhus
Convention. The Cabinet Secretary for Justice, Humza Yousaf MSP wrote to the EHRIC on
26 June 2019:

“ The Scottish Government is confident that it is compliant with the requirement of the
Aarhus Convention in respect of maintaining access to justice in environmental cases.
It is supported in this view that the infraction case initiated by the European
Commission in relation to the UK’s transposition of Articles 3(&) and 4(4) of the EU’s
Public participation Directive (PPD) has now been closed. In saying that |
acknowledge that although the UN’s Aarhus Convention Compliance Committee (the
Compliance Committee) has recognised ‘significant progress to date’ it is still of the
opinion that there are further issues to be addressed. We will continue to engage with
the committee to reassure them of Scotland’s continued compliance. ”

Cabinet Secretary for Justice, Humza Yousaf MSP: Scottish Government, 2019%°

Therese Coffey, the then UK Government Minster of State (Department for Environment,
Food and Rural Affairs) stated in a letter to the EHRIC on 26 June 2019:

“ The UK Government is committed to the effective implementation of the Aarhus
Convention. The implementation of the Convention in Scotland is a devolved matter
and questions concerning compliance with the Aarhus Convention in relation to
Scotland should most appropriately be raised with the Scottish Government. ”

Equalities and Human Rights Committee Agenda: 27th Meeting, 2019 (Session 5), 20190

On the incongruence between responses from the ACCC, Scottish Government and UK
Government, Mary Church (of Friends of the Earth Scotland) stated in a letter to the
EHRIC on 25 September 2019:

“ We would start by noting that 9 years after tabling our petition the Scottish
Government remains in non-compliance with the Aarhus Convention, as is evident
from the most recent (February 2019) assessment of the Convention’s Compliance
Committee (ACCC). The Committee will be aware that the most recent assessment is
the latest of 7 consecutive decisions of the ACCC and the Aarhus Convention’s
Meeting of the Parties to have found that the Scottish civil justice system does not
comply with Article 9 of the Convention, with the first such finding being made by the
ACCC in 2014. Our petition therefore concerns a long-running, systemic problem.
Sadly the latest finding is unsurprising, since the Scottish Government has to date
failed to undertake a comprehensive review of the Scottish legal system in relation to
Article 9 provisions and has instead taken a reluctant, piecemeal approach to
compliance. ”

Equalities and Human Rights Committee Agenda: 27th Meeting, 2019 (Session 5), 201950
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At the EHRIC meeting on 14 November 2019, the committee agreed to keep the petition
open.

Impact of EU Exit on Procedural Environmental Rights

As the ECHR, UN core human rights treaties and the Aarhus Convention are independent

of EU membership, they will continue to apply to the UK in the event of EU exit. 16
However, the EU is also a party to the Aarhus Convention and applies the Aarhus

Convention to EU institutions and bodies via the Aarhus Regulation. 51 The EU has also
implemented certain Aarhus rights into EU law for Member States (e.g. Public Participation
Directive and Directive on Public Access to Information). These Directives have bolstered
the role of the European Commission and the Court of Justice of the European Union

(CJEU) in protecting environmental rights in the EU. 52

Leaving the EU is expected to remove the UK from the jurisdiction of the European
Commission and the CJEU, and the loss of EU oversight structures could impact the
enforceability of environmental rights. In Commission v United Kingdom (C-530/11), the
CJEU ruled in 2014 that access to justice was prohibitively expensive in the UK. This
decision was binding and required the UK government to bear the costs. Conversely, the
ACCC is a non-judicial and recommendatory body. The Meeting of Parties consider the

ACCC's recommendations and decide on non-judicial, non-confrontational and

consultative measures to bring about full compliance with the convention. 37

It should be noted that the EU was also found to be non-compliant with the Aarhus
Convention by the ACCC due to insufficient administrative and judicial routes of redress at

EU level. %3
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Access to Justice Approaches

The Scottish Government published an analysis of its consultation on Developments in
environmental justice in Scotland in September 2017. This consultation sought views on
establishing an environmental court for Scotland. More recently, in October 2019, the
Scottish Government published the responses to their consultation on Environmental
principles and governance after Brexit in view of preparing for environmental governance
post EU exit.

This section provides information on, and examples of, approaches that have been
developed or used internationally to improve environmental governance and operationalise
procedural environmental rights, in particular access to justice. These include public
interest litigation (PIL), environmental rights centres, environmental courts and Rights of
Nature.

Barriers to Public Interest Litigation in Scotland

Negative environmental impacts are often diffuse in nature and tend to affect groups rather

than specific individuals. 54 Consequently, the extent to which a judicial system allows for
PIL is highly relevant to the question of access to justice in environmental law and disputes
- and thus the availability of procedural environmental rights. Relatively recent
environmental cases in Scotland have been said to demonstrate significant barriers and
deterrents to taking legal action in order to protect the public interest of safeguarding

natural resources and the environment. ** Difficulties can involve demonstrating legal
standing (i.e. showing that the party has a sufficient connection to and harm from the
action being challenged in litigation) and the risk of incurring significant financial costs.

Under the Aarhus Convention, it is up to parties to the Convention, within their own
national framework of legislation, to determine what constitutes a "sufficient interest". The
Convention also states this should be done "consistently with the objective of giving the
public concerned wide access to justice within the scope of this Convention". In Scottish
courts, public interest petitioners had typically struggled to demonstrate the previous test

for standing of “title and interest" in order to challenge a decision. 55 |n other words, to
demonstrate they have private or property interests that could be impacted by the decision

in consideration by the courts. 55 This resulted in petitioners being challenged on standing
in several environmental judicial review cases (e.g. Marco McGinty v The Scottish
Ministers on the Hunterston Power Station proposals).

In 2011, Friends of the Earth Scotland intervened in AXA General Insurance Limited and

others v The Lord Advocate (Scotland) at the Supreme Court. 55 This case established the
interpretation of standing in Scots law as "sufficient interest" allowing cases to be raised in
the public interest. The ("sufficient interest") test requires the petitioner is directly affected
by the matter (i.e. has a reasonable concern) or is able to demonstrate genuine concern

on behalf of those likely to be affected by the decision. 54

Additionally, PIL on environmental matters can incur significant costs to a petitioner
particularly if they lose the case. The John Muir Trust lost an appeal of a judicial review

case regarding a wind-farm development at Stronelairg in the Highlands. 56 They were
ordered to pay costs of £350,000 and £189,000 to SSE and the Scottish Government
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respectively. 57 The costs were negotiated down to £50,000 and £75,000. The Scottish

Government stated they held "responsibility to consider the interests of taxpayers, in

relation to costs incurred in legal actions". 58

Overcoming Barriers to Public Interest Litigation in Scotland 54

A report published by the Human Rights Consortium Scotland and Scottish NGOs
identified five key barriers to PIL in Scotland:

1. Difficulty Accessing Case Information

o Limited case information provided by courts and within a time-frame that permits
reasonable success for intervening in a case.

o Court decisions are not readily available (except in cases heard at the Court of
Session, Supreme Court and ECHR).

o Parties intervening in a case are not able to receive court papers.
2. Issues of Legal Standing
o Applicants need to demonstrate "sufficient interest" in judicial review cases.

> Only victims of alleged human rights violations can bring a challenge before UK
courts and the ECHR.

3. Time Limits to Make Claims
> Time limits to make a claim and intervene vary depending on area of law.

> For judicial review cases, the organisation must bring a challenge to the court
within 3 months.

4. Inhibitive Costs

o Costs include (but not limited to) court fees, preparing court documents, opposing
parties' expenses (dependent on if the case is lost and whether costs are
capped), and fees for legal advice and representation.

5. Limited Culture of PIL

o Opportunities to take part in media campaigns and public consultations on policy
and legislation are familiar to NGOs in Scotland, and widely used.

o Uncertainty over how NGOs can cooperate and collaborate in using the law to
progress social change as a party to a PIL case or outwith.

Environmental Rights Centres

Environmental rights centres (ERCs) are public, independent or charitable bodies aiming
to support and advise citizens about access to justice for environmental matters. %9 ERCs

may also pursue PIL for environmental matters. 59
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Environmental Rights Centre for Scotland

Scottish Environment LINK published a feasibility study of an Environmental Rights Centre
for Scotland. They recommended that an ERC for Scotland in March 2018: 59

1. Provide affordable legal advice and representation to the public and civil society.
2. Carry out public legal education.

3. Carry out legal research.

4. Advocate for law and policy reform.

5. pursue strategic litigation.

Scotland's NGO community have expressed support for an ERC and are in the process of
setting up an ERC via Scottish Environment LINK. 60

Environmental Courts and Tribunals

Environmental courts have been established in various countries as a means of enforcing
environmental law and ensuring access to justice in environmental matters. More than

1200 courts exist in 44 countries. ®1 Dedicated and specialist environmental courts have
been suggested as more suitable than judicial review procedures to resolve environmental

disputes in Scotland. 62
An Environmental Court for Scotland?

Scottish Environment LINK recently published their report Environmental Governance:
Approaches for Scotland post-Brexit. They argued that an environmental court should be
included in a coherent governance system post-Brexit.

On establishing an environmental court, the Scottish Government stated in September
2017 as part of the consultation analysis on Developments in environmental justice in
Scotland:

“ The Scottish Government has considered the issue carefully and is fully mindful of
the views of the respondents to the consultation. The variety of views on what sort of
cases an environmental court or tribunal should hear combined with the uncertainty of
the environmental justice landscape caused by Brexit lead Ministers to the view that it
is not appropriate to set up an [sic] specialised environmental court or tribunal at
present. The Government will, however, remain committed to environmental justice
and will keep the issue of whether there should be an environmental court or tribunal
or even a review of environmental justice under review. ”

The Scottish Government, 201763
Models of Environmental Courts
The United Nations Environment Programme (UNEP) identified seven judicial problems

relating to environmental disputes that environmental courts can be designed to address:
61
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1.

Limited knowledge of environmental law and technical or scientific expertise required
in assessing environmental matters.

. Large numbers of cases being heard by general courts and slow court proceedings.

High legal and court costs for litigants.
General courts unable to prioritise environmental cases.
Insufficient enforcement of decisions and remedies for the environment.

Traditional win-lose approaches adopted rather than problem-solving approaches
focussed on improving the environment and sustainability.

Lack of flexibility in court rules and procedures (e.g. legal standing, difficulty
encouraging public participation, access to information and transparency or
accountability).

Environmental courts of different models have been implemented in countries of varying
development and legal systems. These models can make use of best practice features of

a judicial model for handling environmental disputes as suggested by UNEP, including: 61

1.

2.

N

o
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Judicial independence

Flexible court rules and procedures

Use of alternative dispute resolution and public participation

Comprehensive jurisdiction (i.e. geographic, subject-matter, level of review, appeal)
Effective remedies for environment and enforcement powers

Providing citizens, organisations and communities (of place and interest) with access
to courts by means of open standing

Recruiting legal, technical and scientific expertise required to assess the merits of an
environmental case.
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Models of Environmental Courts

s | s

Operationally Free-standing, fully or substantially independent courts. Tend to be more expensive and complex
Independent but have wider jurisdiction and incorporate higher number of best practices.
Examples

» State of New South Wales, Australia — Land and Environment Court
* New Zealand - Environment Court

+ State of Amazonas, Brazil - Court of Environment and Agrarian Issues

Decisionally Environmental courts included in the general court system (i.e. within its supervision, budget and
Independent management), but have independence in terms of procedures, rules and decisional freedom.
Examples

» State of Queensland, Australia - Planning and Environment Court

» State of Vermont, USA - The Environmental Division of the Vermont Superior Court

Multi- Can be incorporated in both the operationally independent and decisionally independent models of
disciplinary environmental courts. The court adopts an interdisciplinary approach to adjudication, combining the
Decision Making analysis and decision-making of both law-trained and technical-trained judges as co-decision
makers.
Examples

* Sweden - Land and Environment Courts

* Chile - Environment Court

General Court A general court designates or assign established courts or judges as “green benches” or “green

Judges judges” and declares the establishment of an environmental court.
Assigned

Environmental ~ Examples

Cases

» Philippines - Supreme Court designates Environment Courts

« State of Hawaii, US - Environmental Court

General Court Environmental training for select judges but an environmental court is not created.
Judges Trained
in Examples

Environmental

Law

* Indonesia - Judicial Training Centre

United Nations Environment Programme, 201651

Environmental courts in Chile, Kenya and Sweden were discussed as part of SPICe
briefing: Mainstreaming nature - international approaches to biodiversity conservation.

Rights of Nature

An emerging approach to ensuring or enhancing access to justice in environmental
matters is the granting of legal rights for, or legal personhood to, nature, and thus,

recognising nature has a right to be protected. 64 This approach has only been taken in
several places around the world. A frequently cited issue in environmental litigation,
domestically and globally, is determining who has legal standing and experienced
adequate harm to protect environmental interests and take claims of environmental

damage to court. 65 54 Allowing nature to be a rights holder in this scenario provides an
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opportunity for nature to be represented without the need for its representation to have
legal standing. 66

Ecuador

Various approaches have been taken in adopting legal personhood or constitutional legal
rights for nature. In 2008, Ecuador embedded the rights of nature into its constitution. The
amendment to the constitution recognises nature as having "the right to integral respect for
its existence and for the maintenance and regeneration of its life cycles, structure,

functions and evolutionary processes". 7 The legal authority to defend nature is granted to

the people of Ecuador with ecosystems themselves being named as defendants. 68 The
case Wheeler et al. v. Director de la Procuraduria General del Estado en Loja was the first

court case in Ecuador to rule in favour of the rights of nature. 69 Residents of the Vilcamba
River riverfront took the provincial government to court on the basis that the construction of

a road would deposit vast amounts of waste material into the river. 69

Tamaqua Borough, PA, United States

In the United States, some local municipalities have recognised the rights of nature. 0 The

first local Rights of Nature ordinance was granted in Pennsylvania in 2006. 70 Concerns
over water quality were raised by citizens in response to the dumping of coal mine

reclamation and sewage waste in rivers by corporations. 68 The Tamaqua Borough council
granted a Rights of Nature ordinance recognising the rights of borough citizens to defend

the community's ecosystems. 70 The waste disposal was then seen as a violation of the
Rights of Nature and banned. Since then over 30 local municipalities in seven US states

have granted Rights of Nature ordinances. 7
New Zealand

New Zealand is notable in its approach of granting legal personhood to nature. Te Urewera

was a national park in New Zealand from 1954 until 2014. 2 The land was the basis of a
long-running dispute between the indigenous Maori and the New Zealand Government

over who had the rights to ownership and governance of the land. 3 A resolution was
reached with the Te Urewera Act 2014 which removed the national park status and

granted legal personhood to the 2000km? land area of Te Urewera. ' The legislation was
considered a shift from a utilitarian view of the land (e.g. land with tourism or agricultural

value) to one that integrates Maori characterisation of the land into the legal framework. 2
The Te Urewera Act was also considered significant for recognising the right to
participation in decisions about the land, enabling an ongoing partnership between people

and authorities, and ensuring the right to culture is protected. 74
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Rights of nature has recently gained attention as a means of environmental
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governance, acknowledging or helping to realise cultural rights of indigenous
communities and protecting the environment. ™5 2017, four rivers were granted

personhoo

* Whanganui River, New Zealand

d: 76

» Ganges and Yamuna Rivers, India (now overturned by Supreme Court)

« Attrato River, Colombia

Rivers as legal persons was discussed as part of SPICe briefing: Mainstreaming
nature - international approaches to biodiversity conservation.

Some concerns regarding the approach of granting rights of nature have been raised in
relation to financial costs of ensuing judicial processes and the challenges of enforcing

those rights. In Ecuador, when rights of nature have been recognised in legal decisions,
the relevant local bodies responsible for enacting reparations have lacked enforcement

capacity. T This approach to environmental rights is therefore only likely to be effective in
protecting the environment if given appropriate force and effect. "

Indicators of Scope and Strength of Rights of Nature Laws

Scope

Strength

How is Nature
defined
(framed)?

Which rights?

Type of law/legal
standing

Hierarchy of
rights

Who represents
Nature?

Mandated
responsibility for
protecting
Nature?

Adapted from Kauffman, 20188

All of Nature;

Pachamama (Mother

Earth)

To exist and maintain
ecosystem integrity;
restored when damaged

Constitution (maximum

legal standing)

Rights of Nature

declared transversal

Everyone

No

Ecosystems in municipality (natural
community)

To exist and "flourish"

Municipal ordinances (subordinate to
state and federal law); home rule
charters (legal standing unclear)

Places Rights of Nature over corporate
rights

City/municipal citizens

No

Te Urewera
Forest (living
spiritual beings)

Legal
personhood
status

Act of
Parliament
(parliamentary
supremacy)

Not explicitly
addressed

Appointed
guardians

Yes
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Human Rights Based Approaches to
Environmental Policy

Human rights can play an important role in mediating the relationship between humans

and the environment. '@ Where a right to a healthy environment exists, the formulation of
such a right can be used to balance the integrity of ecosystems with our rights to benefit
from them (i.e. the balance of resources between environmental and socio-economic

needs). 8 Human rights can be used to establish rights and duties. 8 Additionally, they

offer another potential legal mechanism to tackle issues such as environmental

degradation 8

The implementation of environment-related laws and policies may affect the enjoyment of
human rights, and conversely the enjoyment of some human rights (e.g. the right to
property) may have negative impacts on environmental protection. The adoption of a
rights-based approach can therefore help to identify instances where environmental

protection and human rights go hand in hand, and solutions to conflicts between the two.
79
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Human Rights Based Approach

The Scottish Human Rights Commission have led the integration of human rights
based approaches (HRBA) in Scotland based on the approach laid out by the UN.
The PANEL principles are used to implement a HRBA and ensure that people's rights

are put at the centre of policies and decisions. e
» Participation

> People should be involved in decisions that affect their rights.

Accountability

> There should be monitoring of how people’s rights are being affected, as well
as remedies when things go wrong.

* Non-discrimination

> All forms of discrimination must be prohibited, prevented and eliminated.
People who face the biggest barriers to realising their rights should be
prioritised.

« Empowerment

> Everyone should understand their rights, and be fully supported to take part
in developing policy and practices which affect their lives.

Legality

> Approaches should be grounded in the legal rights that are set out in
domestic and international laws.

The Framework Principles can be used to reinforce a HRBA to environmental policy,
as they form the most authoritative compilation of principles on human rights and
environment to date. The principles are in part based on treaties (e.g. Aarhus

Convention) and binding decisions from human rights tribunals. 15 Others are based
on non-binding statements of human rights bodies. They can be used to inform and

complement States' existing human rights obligations in relation to the environment.
15

Current environmental challenges, in particular the climate emergency and biodiversity
loss, pose immense threats to the enjoyment of human rights in Scotland and worldwide.
80 The impacts of climate change, as well as the actions taken to mitigate and adapt to
climate change, also have pervasive impacts on the rights of children and the rights of
future generations. 80 The following section describes human rights obligations relating to
climate change and examples of how the rights of future generations can be integrated
into policy. Land reform, with the implementation of community rights to buy, is also
highlighted as an example of how human rights can be integrated into environmental
policy.
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Impact of Climate Change and Biodiversity Loss on
Human Rights

Human activities (e.g. burning of fossil fuels) are causing climate change and biodiversity
loss. The Intergovernmental Panel on Climate Change (IPCC) reported that the world is
already experiencing increased frequency, intensity and duration of extreme weather
events, rising sea levels, increased air pollution, ecosystems degradation and destruction,

biodiversity loss and the spread of disease. 81

Scotland is expected to experience significant effects of climate change including rising

sea levels, hotter, drier summers and milder, wetter winters. 82 Extreme weather events
such as more frequent summer heat waves and intense precipitation events are also

expected. 82 This has and will have direct, indirect and cumulative effects on our natural
environment, infrastructure, food security, health and cultural heritage. 83

The 2015 Paris Agreement is an international treaty which aims to keep global warming
below 2°C, with special efforts to limit the increase to 1.5°C by requiring states to reduce

greenhouse gas emissions. 84 The UK is a party to the Paris Agreement. Current
contributions set by parties to the treaty are not expected to limit global warming increase

to below 3°C. 81 The preamble of the Paris Agreement explicitly linked climate change with
human rights obligations:

“ Acknowledging that climate change is a common concern of humankind, Parties
should, when taking action to address climate change, respect, promote and consider
their respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with disabilities
and people in vulnerable situations and the right to development, as well as gender
equality, empowerment of women and intergenerational equity”

United Nations, 201584

Climate change threatens the full enjoyment of human rights. The Male’ Declaration on the
Human Dimension of Global Climate Change (from a meeting of small island states hosted
by the Maldives in 2007) called on the UN Human Rights Council to conduct research on
human rights obligations and the impacts of climate change. It was the first international
declaration to explicitly state the effects climate change will bear on human rights:

“ Climate change has clear and immediate implications for the full enjoyment of
human rights including inter alia the right to life, the right to take part in cultural life, the
right to use and enjoy property, the right to an adequate standard of living, the right to
food, and the right to the highest attainable standard of physical and mental health; ”
Male’ Declaration on the Human Dimension of Global Climate Change, 200785

The Special Rapporteur on Human Rights and the Environment released the Safe Climate
report in October 2019 concluding that a safe climate is a crucial element of the right to a
healthy environment. The report highlights the effects of climate change on the enjoyment
of many human rights and gave special consideration to the disproportionate effects of
climate change on vulnerable populations.
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Effects of climate change on the enjoyment of human rights

_ Impact on Right from Climate Change

Right to life

Right to
health

Right to
food

Right to
breathe
clean air

Rights to
water and
sanitation

Rights of
the child

Climate change and related environmental degradation is the most serious threat to present and
future generations' right to life.

Extreme weather events, malnutrition and disease related to climate change can cause pre-mature
deaths.

Climate change is linked to premature deaths, increased incidence of respiratory disease,
cardiovascular disease, malnutrition, allergies, heat stroke, water and vector borne diseases, and
mental illness.

Climate change will risk disturbing key social determinants of health such as culture and
livelihoods.

Climate change will disrupt access to environmental determinants of health: clean air, clean water,
clean soil and adequate food.
Health is also affected by climate-related displacement and reduced rights to access healthcare.

Food production, food security and the enjoyment of the right to food are affected by shifting
precipitation patterns, higher temperatures, extreme weather events, changing sea ice conditions,
droughts, floods and algal blooms.

Bleaching of coral reefs and ocean acidification affect fisheries.

Climate change exacerbates drivers of food insecurity and malnutrition, such as conflict and
poverty.

Air quality is degraded by both ambient (i.e. burning fossil fuels, industrial processes, agriculture,
waste management, transportation etc.).

Many of the activities impacting air quality contribute to climate change with the emissions of
greenhouse gases.

Exposure to air pollution causes a wide range of health effects including respiratory illness and
infections, heart disease, stroke, lung cancer, pre-term birth and low birth weight.

Air pollution has negative impacts on biological diversity and ecosystems.

Climate change is affecting precipitation patterns across the world, with some dry areas receiving
less precipitation and wet areas receiving more frequent and intense precipitation.

The four key elements of the rights to water and sanitation are threatened:
o availability
o accessibility
o acceptability
o quality.

The right to sanitation is threatened when water is scarce, and when floods, intense precipitation or
other extreme weather events damage infrastructure or impair access.

The rise in extreme weather events increases the risk of water-borne diseases.

Children are particularly vulnerable to health problems exacerbated by climate change, including
vector-borne diseases, malnutrition, acute respiratory infections, diarrhoea and other water-borne
illnesses.

Extreme weather events pose unique threats to the safety, health and well-being of young bodies
and minds.

United Nations Special Rapporteur on Human Rights and the Environment, 201928 United Nations Special Rapporteur

on Human Rights and the Environment, 201

Impact of Biodiversity Loss on Human Rights

Biodiversity loss is also being driven by climate change and human activity, with pervasive
effects on human rights. The Special Rapporteur on Human Rights and the Environment
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clarified the dependence of some human rights on the sustainable use of biodiversity,

namely, the right to life, health and an adequate standard of living. 88 Biodiversity
conservation has socio-economic benefits in terms of providing food, medicine, tourism

and well-being. 39 Healthy ecosystems are key to sustainable development and can be

used to realise human rights such as access to natural resources and rights to culture. 39

Impact of Biodiversity Loss on Human Rights

_ Impact on Right from Climate Change

Rights to life » Medicinal Drugs: Humans have relied on biodiversity as a source of medicinal drugs throughout

and health history. The majority (10 of 14) of the major classes of antibiotics are derived from
microorganisms. Biodiversity is an irreplaceable resource for new medicines. Species are
disappearing before scientific inquiry can assess the value of plant, marine and microbial
resources that were available to us.

* Microbial Diversity: The development of normal immune responses (e.g. to allergens) requires
exposure to diverse natural habitats. Each of us carries microorganisms that interact with the
biodiversity in the environment in ways that are critical for immunoregulation. As global
biodiversity decreases, these interactions are decreasing as well. The loss of this microbial
diversity is linked to increasing prevalence of autoimmune diseases, allergic disorders and other
non-communicable inflammatory diseases.

» Infectious Diseases: Increased prevalence of zoonotic diseases (i.e. infectious diseases, usually
caused by bacteria, viruses and parasites that spread between animals and humans). For certain
zoonotic diseases, a high diversity of pathogen hosts may dilute the transmission paths of
pathogens to humans; as diversity decreases, the transmission rates increase.

* Mental Health: Exposure to nature and diverse natural habitats has beneficial effects on mental

health.
Right to an » Food security depends on the biodiversity of the surrounding environment.
adequate
standard of o Genetic diversity within species increases the yield of commercial crops, and species
living richness in freshwater fisheries is associated with greater productivity.

o Biodiversity is crucial to the stability and resilience of food sources. Access to a diverse
variety of local plants helps to protect vulnerable rural communities, in particular, which may
rely on them when harvests fail or sudden expenses occur.

» Tree species diversity and richness also increase production of timber.
Non- » The degradation and loss of biodiversity often result from and reinforce existing patterns of
discrimination discrimination. Although everyone depends on ecosystem services, some people depend on them
and rights of more closely than others. (e.g. indigenous people, island communities).
vulnerable
groups » Enjoyment of religion and culture may depend on biodiversity of surrounding area.

« Economic development that does not consider effects on ecosystem services may decrease the
quality of life of vulnerable populations, even if other parts of society benefit.

» The loss of biodiversity-dependent ecosystem services has disproportionate effects on people
who are vulnerable for other reasons, including gender, age, disability, poverty or minority status.

United Nations General Assembly, 201788

The interplay between biodiversity and human rights obligations are also acknowledged in
the Scottish National Performance Framework. Under the National Outcome for
Environment associated with the framework, the "Vision" states:

“We see our natural landscape and wilderness as essential to our identity and way of
life. We take a bold approach to enhancing and protecting our natural assets and
heritage. We ensure all communities can engage with and benefit from nature and
green space. We live in clean and unpolluted environments and aspire to being the
greenest country in the world. We are committed to environmental justice and
preserving planetary resources for future generations.”
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The relationship between biodiversity loss and the climate crisis was recognised in the
Scottish Government's PfG 2019-20:

“ Biodiversity loss and the climate crisis are intimately bound together: nature plays a
key role in defining and regulating our climate and climate is key in shaping the state
of nature. ”

Scottish Government, 20194

Human Rights Obligations Relating to Climate Change

The Safe Climate report by the Special Rapporteur on Human Rights and the Environment
clarifies States' human rights obligations and private actors' responsibilities relating to
climate change:

States' Procedural Obligations

1. Provide the public with accessible information on the global climate crisis and
incorporate climate change into the educational curriculum.

2. Ensure inclusive public participation in all climate-related actions with a particular
focus on empowering marginalised and the most affected populations.

3. Enable affordable and timely access to justice to hold public authorities and
businesses accountable for complying with their climate change obligations.

4. Assess the potential climate change and human rights impacts of all plans, policies
and proposals.

5. Integrate gender equality into climate action.

6. Respect the rights of indigenous peoples in climate action with particular attention to
ensuring free and informed consent from indigenous communities.

7. Ensure protection for environmental and human rights defenders working on all
climate-related issues (e.g. from violence, harassment etc).

States' Substantive Obligations

1. States must not violate the right to a safe climate through their own actions or the
actions of corporate actors or businesses.

2. States must establish and enforce law and policy to fulfil the right to a safe climate.

3. States must avoid discrimination and retrogressive measures in all climate actions
(i.e. mitigation, adaptation, finance, and damage from climate change).

Business Responsibilities
1. Reduce greenhouse gas emissions from their own activities and subsidiaries.
2. Reduce greenhouse gas emissions from their products and services.
3. Minimise greenhouse gas emissions from their suppliers.

4. Publicly disclose their emissions, climate vulnerability and the risk of stranded assets.
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5. Ensure that people affected by business-related human rights violations have access
to effective remedies.

Rights of Assembly & Climate Change Protests

Human rights of assembly and expression in relation to climate change protests have
recently been the subject of both public debate and judicial action. Articles 10 and 11 of
the ECHR guarantee rights of expression, assembly and association for environment and
climate-related protests. These rights should only be restricted when there is a concern for
public safety.

Civil Disobedience and Extinction Rebellion

Extinction Rebellion (XR) is an environmental pressure movement that uses civil

disobedience and non-violent protest action to compel government action on the
climate emergency, biodiversity loss and the risk of social and ecological collapse. &

They are active in countries worldwide, as well as Scotland and across the UK. e

Between 7 and 19 October 2019, XR coordinated "Autumn Uprising" protest action

across various locations in the Metropolitan and City of London police areas. 9T ons
October 2019, the Metropolitan Police issued a Section 14 order of the Public Order

Act 1986 limiting the protest action to Trafalgar Square. 91 0On 14 October 2019, the
Metropolitan Police issued a revised Section 14 order requiring XR cease all their
protests within London.

On 6 November 2019, The High Court of Justice ruled the order was unlawful. 9 The
judgement stated:

“ Separate gatherings, separated both in time and by many miles, even if co-
ordinated under the umbrella of one body, are not one public assembly within the
meaning of section 14(1) of the 1986 Act.”

The High Court of Justice, 2019°’

The conditions and regulations that can be imposed on rights of assembly in Scotland
are discussed in SPICe blog: Marches and parades — frequently asked questions.

In light of the youth climate change protests and school strikes, the UN Human Rights
Council adopted a resolution in March 2019 calling upon States:

“ To provide a safe and empowering context for initiatives organized by young people
and children to defend human rights relating to the environment;”

UN Human Rights Council, 2019%2

Climate Change Mitigation and Adaptation

The UN Human Rights Council have stressed the importance of implementing a rights

based approach to any climate action. 93 A HRBA for climate action means that all policy
design should occur with the fulfilment of human rights in mind. Efforts to adapt to climate
change should incorporate human rights norms and principles such as the PANEL

32


https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://rebellion.earth/
https://spice-spotlight.scot/2019/10/10/marches-and-parades-frequently-asked-questions/

Human Rights and the Environment, SB 19-76

principles set forth by the Scottish Human Rights Commission. The UN Office of the High
Commissioner on Human Rights (OHCHR) stated in their Key Messages on Human Rights
and Climate Change :

“ States must ensure that appropriate adaptation measures are taken to protect and
fulfil the rights of all persons, particularly those most endangered by the negative
impacts of climate change such as those living in vulnerable areas (e.g. small islands,
riparian and low-lying coastal zones, arid regions, and the poles). States must build
adaptive capacities in vulnerable communities, including by recognizing the manner in
which factors such as discrimination, and disparities in education and health affect
climate vulnerability, and by devoting adequate resources to the realization of the
economic, social and cultural rights of all persons, particularly those facing the
greatest risks.”

Office of the High Commissioner of Human Rights, 2015%

The UN Special Rapporteur on Extreme Poverty and Human Rights has warned that
failure to mitigate and adapt to climate change may result in a "climate apartheid", where
the wealthy can shield themselves from severe effects of climate change while people in
poverty (those least responsible for climate change) are left most exposed to risks of
extreme weather events, food insecurity, forced displacement and vector-borne disease.

On ensuring participation of affected groups in climate change action, the OHCHR stated:

“ The International Covenant on Civil and Political Rights and other human rights
instruments guarantee all persons the right to free, active, meaningful and informed
participation in public affairs. This is critical for effective rights-based climate action
and requires open and participatory institutions and processes, as well as accurate
and transparent measurements of greenhouse gas emissions, climate change and its
impacts. States should make early-warning information regarding climate effects and
natural disasters available to all sectors of society. Adaptation and mitigation plans
should be publicly available, transparently financed and developed in consultation with
affected groups.”

Office of the High Commissioner of Human Rights, 2015%
Fairbourne, Wales

The importance of rights-based engagement with (and participation of) people on climate
change mitigation and adaptation is evident. For example, villagers in Fairbourne, Wales
may be the first people in the UK to be displaced from their village as a consequence of

climate change. 9 The local council, Gwynedd Council, announced that sea defences will

stop being maintained during the 2050s. 9 The council currently consider the financial and
engineering requirements in the context of climate change and sea level rises too
demanding to continue indefinitely. If projected sea level rises and frequency of extreme
weather events increase, the council have indicated they may begin decommissioning the

village before 2050. 95 An estimated 700 people live in Fairbourne. If the village is

decommissioned, all residents will need to be relocated. 9 public consultations on
shoreline and village adaptation plans for the next 25 years are ongoing.

Questions on the potential decommissioning of the village are currently being raised by
residents in the context of the Council's shoreline adaptation plan consultations. In
addition, questions regarding security, land use and property rights have been raised by

residents (e.g. the applicability of compulsory purchase orders, rights to family life). 95
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Decommissioning is also likely to have a disproportionate effect on young people, retirees
and the ability to partake in community life and cultural heritage. 9%

Use of Human Rights Arguments in Climate Change Litigation

The Framework Principles and the OHCHR Key Messages assert the need for adequate
access to justice in the event of climate change harms. 94 The OHCHR stated:

“ Climate justice requires that climate action is consistent with existing human rights
agreements, obligations, standards and principles. Those who have contributed the
least to climate change unjustly and disproportionately suffer its harms. They must be
meaningful participants in and primary beneficiaries of climate action, and they must
have access to effective remedies.”

Office of the High Commissioner of Human Rights, 2015%

Climate change litigation is increasingly being used to put pressure on state and corporate

actors to take action on climate change. 97 Human rights arguments and remedies are
also being used in this connection. A recent dataset developed by Columbia Law School
and London School of Economics has identified 1328 climate change cases in at least 28

countries around the world. %7 Of this, 29 cases include a reference to human rights. 98
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Examples: Human Rights Arguments in Climate Change Litigation:

» Colombian Supreme Court: In Children & Youth v Colombian Government,
Ministry of Environment , the court ruled in April 2018 that deforestation in the

Amazon was a violation of the rights of future generations. 98 The decision was
based on obligations set out in the Paris Agreement and on human rights
recognised under international and domestic law. The Colombian government
was ordered by the court to make plans to reduce deforestation in the Amazon.
The court also ordered that the government include the applicants and affected

communities in their plans to mitigate and adapt to climate change. &

+ The Netherlands: Urgenda Foundation v State of the Netherlands ruled that the
Dutch government violated its duty of care to its citizens with failing to take
adequate action in addressing climate change. The ruling was made on the basis
of Dutch law, the ECHR and international law and mandated the Dutch
government to reduce carbon emissions. The Milieudefensie et al. v. Royal Dutch
Shell plc aims to build on this ruling to assess whether Shell, a private actor, has
violated its duty of care under Dutch law and human rights law for its
contributions to climate change. The case seeks to compel Shell to reduce its
carbon emissions in line with the Paris Agreement.

» Carbon Majors Inquiry: The Philippines Commission on Human Rights is
currently investigating the responsibility of the Carbon Majors (i.e. Shell, Exxon
etc. - the largest fossil fuel producers) for human rights violations caused by the

impacts of climate change. 9 The Commission is including the perspectives of
people who are "climate vulnerable" and conducting a focussed study on the
responsibilities of corporations. The conclusions from this investigation could set
a precedent or have implications for future climate change litigation against

corporate actors. =

Rights of Future Generations

Rights of future generations are considered under-represented in current political
structures. 1% This is due to the political environment often focussing on short-term
concerns. 100 Consequently, extreme risks are systematically avoided, resulting in

existential and cataclysmic challenges for future generations to resolve. 100 For example,
the effects of short-termism and rights of future generations have been discussed in
relation to the climate crisis. The youth climate change campaigns, Fridays for Future and
Youth Strike 4 Climate, have argued that the existential threat posed by a lack of action on
climate change mitigation has been disproportionately imposed on young people and
future generations.

The Special Rapporteur on Human Rights and the Environment wrote on the rights of
children and future generations:
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“ Concerns about future generations and sustainable development often focus on the
state of the environment in particular years in the future, such as the year 2030 or
2100. Many people that will be living in 2100 are not yet born, and in that sense truly
belong to future generations... It is critical, therefore, that discussions of future
generations take into account the rights of the children who are constantly arriving, or
have already arrived, on this planet. We do not need to look far to see the people
whose future lives will be affected by our actions today. They are already here.”

Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, 2018101

Rather than institute an alternative class of rights for posterity, the UN Convention on the
Rights of the Child (CRC) can be used as a legal mechanism to scrutinise current issues
and derive long-term policy impacts. The Scottish Government's PfG 2019-20 indicated
that the Scottish Government intend to introduce a Bill to incorporate the CRC into

legislation before the end of this Parliament. 4

This section will reference to policy mechanisms that have integrated sustainable
development, environmental outcomes and the interests of future generations.

Future Generations Commissioner for Wales

The Well-being of Future Generations (Wales) Act 2015 is the first legislation in the world
to protect the rights of future generations. The Act sets out sustainable development as a
central organising principle in legislation. A national conversation, known as "The Wales
We Want" was held to inform the contents of the Act. This engaged over 10,000 citizens in
Wales. The legislation seeks to ensure that all socio-economic, cultural and environmental

considerations are taken into account when planning and delivering public services. 102

The intention of this being that decisions made to meet the needs of current generations

do not compromise the needs of future generations. 103

The legislation set seven national well-being objectives that take the UN Sustainable
Development Goals into account. Public bodies in Wales have a duty to work to achieve all
seven well-being goals. Each local authority must establish a public services board to

devise local well-being plans. 103
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Seven Well-being Goals 2

1. A Prosperous Wales

a. Aninnovative, productive and low carbon society which recognises the limits
of the global environment and therefore uses resources efficiently and
proportionately (including acting on climate change); and which develops a
skilled and well-educated population in an economy which generates wealth
and provides employment opportunities, allowing people to take advantage
of the wealth generated through securing decent work.

2. A Resilient Wales

a. A nation which maintains and enhances a biodiverse natural environment
with healthy functioning ecosystems that support social, economic and
ecological resilience and the capacity to adapt to change.

3. A More Equal Wales

a. A society that enables people to fulfil their potential no matter what their
background or circumstances.

4. A Healthier Wales

a. A society in which people’s physical and mental well-being is maximised and
in which choices and behaviours that benefit future health are understood.

5. A Wales of Cohesive Communities

a. Attractive, safe, viable and well-connected.
6. A Wales of Vibrant Culture and Thriving Welsh Language
7. A Globally Responsible Wales

a. A nation which, when doing anything to improve the economic, social,
environmental and cultural well-being of Wales, takes account of whether
doing such a thing may make a positive contribution to global well-being.

The legislation also introduced the Future Generations Commissioner for Wales as an

independent accountability mechanism. 103 Sophie Howe was appointed by Welsh
Ministers as the first Commissioner. The Commissioner assesses whether public
authorities are applying the law and taking the rights of future generations into account in
their policy decisions and ongoing operations. The Well-being of Future Generations
(Wales) Act describes the duty of the Commissioner:
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“ (a) to promote the sustainable development principle, in particular to—
1. act as a guardian of the ability of future generations to meet their needs, and ”

2. encourage public bodies to take greater account of the long-term impact of the
things that they do, and ”
(b) for that purpose to monitor and assess the extent to which well-being objectives
set by public bodies are being met.”

Well-being of Future Generations (Wales) Act, 2015103

The Commissioner is able to carry out reviews of public body decisions and make
recommendations to those authorities on how to consider the impact on future

generations. 103 The recommendations of the Commissioner have had a persuasive
impact in recent cases despite the Commissioner lacking reversing and enforcement

powers. 103 For example, the Welsh Government proposed using Wales' borrowing

capacity to develop a relief road for the M4. 104 with new analysis and forecasting of
changing road use, the Commissioner concluded that the plans for a relief road did not
support Newport's local well-being plans or the Welsh Government's national priorities

(e.g. decarbonisation and reducing inequality). 104 Additionally, the road development did
not contribute to providing an environmentally resilient transport system (as promoted by
the Resilient Wales well-being goal). Plans for the M4 relief road were shelved and a new
commission investigating improved public transport options was announced.

The Act also defines a new role for the Auditor General for Wales. Every five years the
Auditor General must examine public authorities' compliance with the Act and ensure it is

acting in accordance with the sustainable development principle. 103

Hungary Ombudsman for Future Generations

The Hungarian Parliament appoint a Deputy Commissioner in the Office of the
Commissioner for Fundamental Rights as the Ombudsman for Future Generations every 6
years. The role of the Ombudsman is to protect the constitutional mandate for a healthy
environment and its protection for future generations:

“We commit to promoting and safeguarding our heritage, our unique language,
Hungarian culture, the languages and cultures of nationalities living in Hungary, along
with all man-made and natural assets of the Carpathian Basin. We bear responsibility
for our descendants; therefore we shall protect the living conditions of future
generations by making prudent use of our material, intellectual and natural resources.”
Hungary's Constitution, 2011 105

The Ombudsman does this through complaints investigation, advising parliament on

legislation and conducting strategic research. 106 Several factors have facilitated the
Ombudsman's effectiveness in protecting the rights of future generations. The
Ombudsman is independent and does not hold any government or business posts that
may introduce a conflict of interest. Citizens are able to petition the Ombudsman directly.

The Ombudsman can intervene in decision-making processes and put policies on hold

while evidence on long-term impacts is insufficient. 106
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Human Rights Approach to Land Reform

Land reform in Scotland has been recognised as a cross-cutting approach to respecting
international obligations relating to climate change, human rights and mainstreaming

sustainable development. 107 | and ownership plays a central role in determining

subsequent land use and land decisions. 108 |_and decisions then, in turn, impact the
ability to enjoy and realise human rights (e.g. right to property, the right to food) and are
fundamental to responding to challenges such as the climate emergency, food security,

and ensuring a fair economy. 4
Scotland has the most concentrated pattern of private land ownership in Europe. 109

Current policy debates on resolving Scotland's land inequality revolve around addressing:
109

1. The scale and concentration of land ownership (e.g. improving transparency of land
ownership, diversifying land ownership patterns through increasing community
ownership).

2. Land management and land use (e.g. improving land use decision making
processes).

The Land Reform (Scotland) Act 2016 was described as a significant shift to viewing land
as a national asset that can be used to progressively realise rights in the International

Covenant on Economic, Social and Cultural Rights (ICESCR). 108 The Land Reform
(Scotland) Act 2016 directly references the ICESCR in Part 5 (Right to buy land to further
sustainable development). This part of the act allows Scottish Ministers to compel a sale
from a private landowner (irrespective of the landowner's willingness to sell) if the

purchase by a community body would benefit sustainable development in the area. 107

As the Human Rights Act (1998) and Scotland Act (1998) require Scottish Ministers to
regard human rights obligations in the ECHR, there was concern on whether the
community right to buy land to further sustainable development would interfere with the

right to property contained in the ECHR (Article 1, Protocol 1). 108 However, the Rural
Affairs, Climate Change and Environment Committee (RACCE) heard evidence (7 October
2015) that this right could be limited or interfered with in the public interest. Observing
other human rights obligations, such as those contained within the ICESCR (e.g. right to
housing, right to food, right to an adequate standard of life), and realising those for the

wider public could be considered justification for infringing the right to property. 108

The Act also established the Scottish Land Commission (operational from April 2017). The
Scottish Land Commission is tasked with providing research and scrutiny of land reform
policies with a specific focus on addressing concentrated ownership, land use and land

management. 10 The ICESCR is the guiding human rights framework for the Scottish
Land Commission's work programme. Andrew Thin, Chair of the Scottish Land
Commission, said:

39


http://www.legislation.gov.uk/asp/2016/18/contents/enacted
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
http://www.legislation.gov.uk/asp/2016/18/part/5/enacted
http://www.legislation.gov.uk/asp/2016/18/part/5/enacted
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10140&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10140&mode=pdf
https://landcommission.gov.scot/

Human Rights and the Environment, SB 19-76

“ Human rights underpins all areas of the Commission’s work and it is inherent in
Scotland’s framework for land reform. The emphasis on the realisation of economic,
social and cultural human rights will run through all of our work over the coming years
with a particular focus on tackling constraints in the availability of land for housing,
addressing issues of land ownership, democratising land use decision making and
creating a better functioning system of tenanted farm land.”

Scottish Land Commission, n.d. "M

The Land Rights and Responsibilities Statement, another requirement of the Land Reform
(Scotland) Act 2016 was published in September 2017. The statement is intended to
inform Government policy and clarify the rights and responsibilities of land owners, public

authorities and individuals in relation to the land. 12 The Land Rights and Responsibilities

Statement also informs the work of the Scottish Land Commission.

113

Land Rights and Responsibilities Statement

“ Principles”

1.

The overall framework of land rights, responsibilities and public policies
should promote, fulfil and respect relevant human rights in relation to land,
contribute to public interest and well-being, and balance public and private
interests. The framework should support sustainable economic development,
protect and enhance the environment, help achieve social justice and build a
fairer society.”

. There should be a more diverse pattern of land ownership and tenure, with

more opportunities for citizens to own, lease and have access to land.”

More local communities should have the opportunity to own, lease or use
buildings and land which can contribute to their community's well-being and
future development.”

The holders of land rights should exercise these rights in ways that take
account of their responsibilities to meet high standards of land ownership,
management and use. Acting as the stewards of Scotland's land resource for
future generations they contribute to sustainable growth and a modern,
successful country.”

There should be improved transparency of information about the ownership,
use and management of land, and this should be publicly available, clear and
contain relevant detail.”

There should be greater collaboration and community engagement in
decisions about land.”

Scottish Government, 2017112
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Community Land Ownership for Urban Regeneration & Rural

Renewal

Communities in Scotland have rights to acquire land in certain circumstances for

sustainable development. 107 The Community Right to Buy (CRTB) was established by the
Land Reform (Scotland) Act 2003 which allowed rural community bodies to register an

interest in any land in a settlement with a population of up to 10,000. 107 The Community
Empowerment Act (Scotland) 2015 made changes to the Land Reform (Scotland) Act
2003 (Part 3A). The changes extend CRTB to urban and rural areas and introduce CRTB
when the land is neglected or the management of the land is causing harm to the
community. 107 For example, in the case of urban areas this may be in the redevelopment
of derelict sites. The Land Reform Act (Scotland) 2016 introduces CRTB to further

sustainable development (Part 5). 107

Urban Vacant and Derelict Land

The Scottish Land Commission recently published a report assessing the impact of derelict
land on communities. These impacts were broadly identified as health, economic,
environmental and community impacts (see Table). These impacts may affect substantive
environmental rights and limit the ability to progress rights contained in the ICESCR

without intervention.

Impact of Derelict Land on Communities

I 2 = I

Communities with higher
amounts of brownfield land is
found to have poorer health
outcomes, including higher
instances of debilitating long-term
illnesses.

Exposure to brownfield land is an
environmental determinant of
population health and life
expectancy.

Reported effects ranging from
anxiety levels, agitation and
anger to increased incidence of
crime and antisocial behaviours.

Areas of higher deprivation
interact with vacant and derelict
more, with disproportionate
impacts on their health.

High costs of
remediation and
long timescales for
recovery of
infrastructure
expenditure.

Proximity to vacant
and derelict land
negatively impacts
developer
perceptions and
confidence.

Maintenance of
vacant and derelict
sites impact
neighbouring
property prices.

Significant
opportunity costs
may be associated
with continuing
vacancy and
dereliction.

Contaminated sites
can result in
pollution of
waterways.

Potential for
airborne
contamination and
poorer air quality.

Negative impacts
for human health,
wildlife and
biodiversity.

Management of
environmental
hazards (e.g.
structural asbestos)
act as barrier to
development.

Peter Brett, Stantec on behalf of Scottish Land Commission, 2019114

Negative perceptions of the local
area. Visibility and concentration of
vacant and derelict sites can have
cumulative negative effects.

Removal of vacant and derelict sites
used as greenspace for
redevelopment can negatively
impact the community.

More affluent areas may be more
resilient to vacant and derelict land,
and have capacity to instigate
redevelopment. Less affluent
communities see much slower
change.

Legacy effects (i.e. older residents
more aware of previously productive
land uses) are more acute to vacant
and derelict land.

The 2018 Scottish Vacant and Derelict Land Survey 2018 estimated there are 11,037
hectares of derelict and vacant urban land. This land area has been widely reported as

being close to twice the size of Dundee. 5 The Survey found that five councils (East
Ayrshire, Highland, North Lanarkshire, North Ayrshire and Glasgow City) accounted for

approximately 60% of all derelict and vacant land. 116 However, the proximity of people to
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derelict land varies across the country. 18 An overall estimate suggests 29.1% of the

population live within 500m of a derelict site. 116 The Survey also reported 58% of people
living in the most deprived decile in Scotland are estimated to live within 500 metres of

derelict land, compared to 11% of people in the least deprived decile. 116

Change in land ownership and subsequent redevelopment has the potential to remediate
the negative effects of vacant land and progress the experience and enjoyment of ICESCR

rights. 108 One example, for illustrative purposes, is the Duddingston Village Conservation
Society (DVCS). The DVCS purchased the land from the National Trust for Scotland for

the development of a community garden. "7 The DVCS redevelopment of the land to
create a community greenspace and use it for sustainable gardening relates to ICESCR

Article 11 (the right to food) and Article 12 (the right to health). '° The objective of
engaging the local community on the further development of the land relates to procedural
environmental rights and engaging people in decisions that affect them. The maintenance
and improvement projects undertaken by the DVCS relate to the right to sustainable
development.

Repopulation and Development of Sparsely Populated Areas

Some sparsely populated areas (SPA) in Scotland are expected to lose more than 25% of

their population by 2046. 18 The Western Isles, Argyll and Bute, and the Southern
Uplands are most likely to be worst-affected. The key issue with the outmigration and
depopulation of SPAs is the diminishing working-age population and lack of children to

regenerate the population. 18 Depopulation risks the provision of services (e.g. schools,

health services) that underpin social, economic and cultural development. 18 Moreover,
depopulation may have adverse environmental effects without adequate land management
or restoration of the land from previous land uses.

Community ownership has been suggested as a means of bringing about the social and

economic development of SPAs for the purposes of repopulation. M9 1 June 2018, the
North West Mull Community Forestry Company successfully completed the community
buyout of the Isle of Ulva after the private owner placed the island on the market. There
are only six permanent residents in Ulva (compared to an estimated 600 during the 19th

Century). 120 This community buyout is intended to enable security of tenure for residents

and the subsequent socio-economic development of the island. 121 A £4 4million grant

from the Scottish Land Fund enabled the community buy-out. The first priorities for the

community are improving the housing stock with the renovation of six existing houses. 122

Further to this, the community buyout is intended to enable sustainable expansion of
agriculture and forestry, promote the cultural heritage of the island, and enhance
biodiversity through conservation efforts. 121 This project should therefore help realise
rights to work (Article 6 of ICESCR) and rights to housing (Article 11 of ICESCR). The
repopulation of the island would realise ICESCR further rights such as the right to
education for children in Ulva and neighbouring islands with the need for new schools and
services.
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Conservation, Rural Development & Community Participation

There can be tensions between different perceptions of, and priorities for, the land. Certain
rural areas may be valued by some for their perceived ‘natural beauty’ or sense of

‘wildness’. 123 For others, these places may be perceived in terms of their history and past
productivity and in terms of their current uses by people. Where some see land that is in a
state of nature, others may see environments that are in need of restoration or land that
should be developed sustainably as a means of revitalising communities, the local

economy and cultural life. 124

In planning and conservation contexts, ‘landscape’ refers to people's perceptions of the
local environment, and to the character of the land as it has been shaped by both people

and nature over time. 12° Landscape policy in Scotland refers to the European Landscape
Convention of the Council of Europe. The UK signed up to the Convention in 2006. The
Convention sets out principles, rather than a binding legal framework, for protecting,

managing and planning landscapes. 126 The Convention pays particular attention to
sustainable development, the landscape's importance for meeting community socio-
economic needs and the importance of participation in these decisions with the pre-amble

explicitly referencing the Aarhus Convention. 126 Interpretation of the Convention in the
Scottish Context can be found in Scottish Natural Heritage's Landscape Policy Framework
and the joint Scottish Natural Heritage and Historic Environment Scotland Landscape
Position Statement .

As a requirement of the Land Reform (Scotland) Act 2016, the Scottish Government
published guidance on engaging communities in land decisions. While the principle of
participation is written into landscape policy, a report (Community Empowerment and
Landscape) published in 2018 by Community Land Scotland and Inherit identified a deficit
in the implementation of this principle (a summary report can be found here). Current
landscape assessments (e.g. Landscape Character Assessment and Historic Land Use
Assessment) that inform decisions on the conservation and development of rural areas
were deemed to privilege certain perceptions and values over others and to exclude the

community point of view. 123 The research also found that communities are generally
marginalised in decisions to designate landscapes for protection. The report
recommended that communities are empowered to participate in landscape conservation
decisions and in establishing how such decisions will impact the community socio-

economically, culturally and environmentally. 123 with meaningful participation,
communities are also able to contribute to decision making their knowledge and

experience of land, which is not necessarily captured by current approaches to the

assessment of landscape character and qualities. 123

The report also posits a "Modern Approach to Conservation" where conservation decisions
are reframed as land decisions bringing conservation and development goals together,
and communities are involved as partners in the conservation, management and

development of the land. 123 Participation in land decisions relating to conservation could
lead to realising rights contained in the ICESCR, and conservation can benefit from
collaboration between diverse communities, public authorities and NGOs. Empowered
communities are both more able to take action to address their own needs and to

collaborate to deliver conservation initiatives and manage protected sites. 123
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Modern approaches to conservation are adopted by some National Parks, UNESCO

Global Geoparks and Biosphere Reserves. 123 According to the Community
Empowerment and Landscape report, the tenets of a Modern Approach to Conservation
are that:

+ Itis more about what can be done than what cannot. It is about developing and
making use of landscape and heritage assets.”

* |tis concerned with outcomes and is flexible in terms of how those outcomes are
delivered. It is not about slavish adherence to a set process.”

* It seeks to address multiple objectives (including both conservation and
development objectives).”

+ It involves dialogue and cooperation at local level to define the landscape, set
objectives for its future and take action to achieve those objectives.”

* It seeks to ‘front-load’ discussion about what should or should not happen within
a designated area. This involves planning for the future management and
development of the area, rather than falling back on the reactive regulation of
change.”

+ It seeks to promote bottom-up decision-making that serves people’s interests
more directly and fully, as well as addressing wider national and international
concerns.”

Community Land Scotland and Inherit, 2018123
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Annex 1: Framework Principles on Human
Rights & the Environment

1.

10.

1.

12.

13.

14.

States should ensure a safe, clean, healthy and sustainable environment in order to
respect, protect and fulfil human rights.

States should respect, protect and fulfil human rights in order to ensure a safe, clean,
healthy and sustainable environment.

States should prohibit discrimination and ensure equal and effective protection against
discrimination in relation to the enjoyment of a safe, clean, healthy and sustainable
environment.

States should provide a safe and enabling environment in which individuals, groups
and organs of society that work on human rights or environmental issues can operate
free from threats, harassment, intimidation and violence.

States should respect and protect the rights to freedom of expression, association and
peaceful assembly in relation to environmental matters.

States should provide for education and public awareness on environmental matters.

States should provide public access to environmental information by collecting and
disseminating information and by providing affordable, effective and timely access to
information to any person upon request.

To avoid undertaking or authorizing actions with environmental impacts that interfere
with the full enjoyment of human rights, States should require the prior assessment of
the possible environmental impacts of proposed projects and policies, including their
potential effects on the enjoyment of human rights.

States should provide for and facilitate public participation in decision-making related
to the environment, and take the views of the public into account in the decision-
making process.

States should provide for access to effective remedies for violations of human rights
and domestic laws relating to the environment.

States should establish and maintain substantive environmental standards that are
non-discriminatory, non-retrogressive and otherwise respect, protect and fulfil human
rights.

States should ensure the effective enforcement of their environmental standards
against public and private actors.

States should cooperate with each other to establish, maintain and enforce effective
international legal frameworks in order to prevent, reduce and remedy transboundary
and global environmental harm that interferes with the full enjoyment of human rights.

States should take additional measures to protect the rights of those who are most
vulnerable to, or at particular risk from, environmental harm, taking into account their
needs, risks and capacities.
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15. States should ensure that they comply with their obligations to indigenous peoples
and members of traditional communities, including by:

a. Recognizing and protecting their rights to the lands, territories and resources that
they have traditionally owned, occupied or used;

b. Consulting with them and obtaining their free, prior and informed consent before
relocating them or taking or approving any other measures that may affect their
lands, territories or resources;

c. Respecting and protecting their traditional knowledge and practices in relation to
the conservation and sustainable use of their lands, territories and resources;

d. Ensuring that they fairly and equitably share the benefits from activities relating to
their lands, territories or resources.

16. States should respect, protect and fulfil human rights in the actions they take to
address environmental challenges and pursue sustainable development.

46



Human Rights and the Environment, SB 19-76

Annex 2: Substantive Environmental
Rights Case Studies

e Content of Right Availability of Procedural Rights

Portugal "Everyone has the right to a healthy and ecologically + Signatory to the Aarhus Convention
balanced human living environment and the duty to defend
it" » Actio popularis allows NGOs and all

citizens legal standing in
environmental matters.

* Framework Act of the Environment
enshrines procedural rights.

Norway "Every person has the right to an environment that is + Signatory to the Aarhus Convention
conducive to health and to a natural environment whose
productivity and diversity are maintained. Natural resources ~ * Constitution provides for procedural
shall be managed on the basis of comprehensive long-term rights.
considerations which will safeguard this right for future

generations as well » Environment Information Act provides

rights to environmental information
In order to safeguard their right in accordance with the and participation in environmental
foregoing paragraph, citizens are entitled to information on decisions.
the state of the natural environment and on the effects of
any encroachment on nature that is planned or carried out.

The authorities of the state shall take measures for the
implementation of these principles."

South "(a) To an environment that is not harmful to their health or » National Environmental Management
Africa wellbeing. Act: incorporates the constitutional
right to a healthy environment,
(b) To have the environment protected, for the benefit of procedural rights of access to
present and future generations, through reasonable information, and guarantees legal
legislative and other measures that — standing for all citizens and civil

society groups.
(i) prevent pollution and ecological degradation; y group

(i) promote conservation; and

(iii) secure ecologically sustainable development and use of
natural resources while promoting justifiable economic and
social development."

Argentina "All inhabitants enjoy the right to a healthy, balanced * Law on access to environmental
environment, which is fit for human development so that information (Law 25,831).
productive activities satisfy current needs without
compromising those of future generations." * Availability of different legal

procedures (ampala: action of
unconstitutionality, tutela: popular
action, recurso de protecion: public
civil action).

Adapted from Boyd, 201028
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Annex 3: OHCHR Key Messages on
Human Rights and Climate Change

1.
2.

10.

48

To mitigate climate change and to prevent its negative human rights impacts
To ensure that all persons have the necessary capacity to adapt to climate change

To ensure accountability and effective remedy for human rights harms caused by
climate change

To mobilize maximum available resources for sustainable, human rights-based
development

International cooperation

To ensure equity in climate action

To guarantee that everyone enjoys the benefits of science and its applications
To protect human rights from business harms

To guarantee equality and non-discrimination

To ensure meaningful and informed participation
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Scottish Parliament Information Centre (SPICe) Briefings are compiled for the benefit of the
Members of the Parliament and their personal staff. Authors are available to discuss the contents
of these papers with MSPs and their staff who should contact Alexa Morrison on telephone number
85416 or Alexa.Morrison@parliament.scot.

Members of the public or external organisations may comment on this briefing by emailing us at
SPICe@parliament.scot. However, researchers are unable to enter into personal discussion in
relation to SPICe Briefing Papers. If you have any general questions about the work of the
Parliament you can email the Parliament’s Public Information Service at sp.info@parliament.scot.
Every effort is made to ensure that the information contained in SPICe briefings is correct at the
time of publication. Readers should be aware however that briefings are not necessarily updated or
otherwise amended to reflect subsequent changes.




	SPICe Briefing
	Pàipear-ullachaidh SPICe
	Human Rights and the Environment
	Contents
	Executive Summary
	National Taskforce for Human Rights Leadership: The Right to a Healthy Environment in Scots Law?
	What are Environmental Rights?
	Framework Principles on Human Rights and the Environment
	The Aarhus Convention and Procedural Environmental Rights
	EU Exit: Impact on Environmental Rights

	Comparative Approaches on the Right to a Healthy Environment
	Case Studies: Influence of Constitutional Environmental Rights
	"Greening" Human Rights in European Court of Human Rights

	Aarhus Compliance in Scotland
	Aarhus Convention Compliance Committee
	Impact of EU Exit on Procedural Environmental Rights


	Access to Justice Approaches
	Barriers to Public Interest Litigation in Scotland
	Environmental Rights Centres
	Environmental Courts and Tribunals
	Rights of Nature

	Human Rights Based Approaches to Environmental Policy
	Impact of Climate Change and Biodiversity Loss on Human Rights
	Human Rights Obligations Relating to Climate Change
	Rights of Assembly & Climate Change Protests
	Climate Change Mitigation and Adaptation
	Use of Human Rights Arguments in Climate Change Litigation


	Rights of Future Generations
	Future Generations Commissioner for Wales
	Hungary Ombudsman for Future Generations

	Human Rights Approach to Land Reform
	Community Land Ownership for Urban Regeneration & Rural Renewal
	Conservation, Rural Development & Community Participation


	Annex 1: Framework Principles on Human Rights & the Environment
	Annex 2: Substantive Environmental Rights Case Studies
	Annex 3: OHCHR Key Messages on Human Rights and Climate Change
	Bibliography
	

