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Scottish Parliament

Subordinate Legislation
Committee

Tuesday 5 October 2010

[The Convener opened the meeting at 14:15]

Decision on Taking Business in
Private

The Convener (Jamie Stone): | welcome
everyone to the 27" meeting in 2010 of the
Subordinate Legislation Committee. We have
received apologies from Alex Johnstone and
Elaine Smith. | ask members to turn off mobile
phones and BlackBerrys.

Agenda item 1 is a decision on taking business
in private. It is proposed that under item 6 we
discuss in private our approach to consideration of
reports laid under section 26 of the Public
Services Reform (Scotland) Act 2010. Do
members agree?

Members indicated agreement.

Draft Instruments subject to
Approval

Sexual Offences (Scotland) Act 2009
(Supplemental and Consequential
Provisions) Order 2010 (Draft)

Legal Profession and Legal Aid (Scotland)
Act 2007 (Membership of the Scottish
Legal Complaints Commission)
Amendment Order 2010 (Draft)

Protected Trust Deeds (Scotland)
Amendment Regulations 2010 (Draft)

Bankruptcy (Certificate for Sequestration)
(Scotland) Regulations 2010 (Draft)

14:15

The committee agreed that no points arose on
the instruments.

Instruments subject to
Annulment

Materials and Articles in Contact with
Food (Scotland) Regulations 2010 (SSI
2010/327)

14:16

The Convener: Do we agree to welcome the
Scottish Government’s clarification of the scope of
the offence of contravening regulation 8 as set out
in its response?

Members indicated agreement.

The Convener: Do we agree to report that the
reference to the transitional defence in relation to
regenerated cellulose film in the explanatory note
is an error and to welcome the Scottish
Government's commitment to correct that by
correction slip?

Members indicated agreement.

Food Irradiation (Scotland) Amendment
Regulations 2010 (SSI 2010/328)

The Convener: Do we agree to report that the
Scottish  Government has explained how
regulation 4 makes the necessary correction to
properly transpose the requirements of articles 8
and 9 of directive 1999/2/EC, on which we
reported in our 39" report of 2009 in relation to the
Food Irradiation (Scotland) Regulations 2009 (SSI
2009/261), and that we are satisfied with that
explanation?

Members indicated agreement.

Firefighters’ Pension Scheme Amendment
(Scotland) (No 2) Order 2010 (SSI
2010/332)

The Convener: Do we agree to draw it to the
Parliament’s attention that the risk of volatility in
the pension provision is to be borne by the
Scottish consolidated fund rather than by the
operating accounts of the fire and rescue
authorities? That is in so far as, first, new rule
LAG6(1), which is inserted by article 8, will result in
the imposition of a charge on the consolidated
fund if the Scottish ministers determine to pay to a
fire and rescue authority under that rule any sums
that are transferred under rule LA5(1), which
covers transfers between the pension account and
the operating account, out of moneys that are
provided by the Parliament; and secondly, new
rule LA6(2), which is also inserted by article 8, will
result in sums being paid into the consolidated
fund when otherwise they would not be, if the
Scottish ministers determine to require fire and
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rescue authorities to pay any sums that are
transferred under rule LA5(2) into the fund.

Do we also agree to highlight the response,
which contains further explanation of how those
payments could arise, for the attention of the lead
committee and the Parliament?

Members indicated agreement.

Firefighters’ Pension Scheme (Scotland)
Order 2007 Amendment (No 2) Order 2010
(SSI 2010/333)

The Convener: Do we agree to draw it to the
Parliament’s attention that, again, the risk of
volatility in the pension provision is to be borne by
the Scottish consolidated fund rather than by the
operating accounts of the fire and rescue
authorities? That is in so far as, first, new rule 6(1)
in part 13B, which is inserted by the schedule, will
result in the imposition of a charge on the
consolidated fund if the Scottish ministers
determine to pay to a fire and rescue authority
under that rule any sums that are transferred
under new rule 5(1), which covers transfers
between the pension account and the operating
account, out of moneys that are provided by the
Parliament; and secondly, new rule 6(2) in part
13B, which is also inserted by the schedule, will
result in sums being paid into the consolidated
fund when otherwise they would not be, if the
Scottish ministers determine to require fire and
rescue authorities to pay any sums that are
transferred under rule 5(2) into the fund.

Do we also agree to highlight the response,
which contains further explanation of how those
payments could arise, for the attention of the lead
committee and the Parliament?

Members indicated agreement.

Special Restrictions on Adoptions from
Haiti (Scotland) Order 2010 (SSI 2010/341)

The Convener: Do we agree to note the
explanation that the Scottish Government gave in
its letter to the Presiding Officer of 23 September
2010 for the failure to comply with article 10(2) of
the Scotland Act (Transitory and Transitional
Provisions) (Statutory Instruments) Order 1999 (Sl
1999/1096), but to note that the explanation does
not adequately address the matter of necessity in
terms of why it was not possible to comply with the
21-day rule in this case? Do we agree to draw the
matter to the lead committee’s attention for
consideration?

Members indicated agreement.

The Convener: Are we otherwise content with
the order?

Members indicated agreement.

Plant Health (Scotland) Amendment (No 2)
Order 2010 (SSI 2010/342)

The committee agreed that no points arose on
the instrument.

Instruments not laid before the
Parliament

Criminal Justice and Licensing (Scotland)
Act 2010 (Commencement No 2) Order
2010 (SSI 2010/339)

Protection of Vulnerable Groups
(Scotland) Act 2007 (Commencement No
4) and the Criminal Justice and Licensing
(Scotland) Act 2010 (Commencement No

3) Order 2010 (SSI 2010/344)

Tobacco and Primary Medical Services
(Scotland) Act 2010 (Commencement No 1,
Consequential and Saving Provisions)
Order 2010 (SSI 2010/345)

14:21

The committee agreed that no points arose on
the instruments.
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Property Factors (Scotland) Bill:
Stage 1

14:21

The Convener: | had to pay some attention to
the legal brief on this item. The Property Factors
(Scotland) Bill is a member’s bill and there is no
requirement for the member in charge of the bill to
produce a delegated powers memorandum. That
is the rule with such bills, but we are still required
to consider and report on all proposed delegated
powers. There are a number of such powers in the
bill and our advisers have provided a briefing on
them, which | have been reading in some detail.
Our advisers have suggested that we seek further
information from Patricia Ferguson, who is the
member in charge of the bill, as follows.

Section 3(4) is on fees for applications. Do we
agree to ask Patricia Ferguson, in relation to
sections 3(4), 3(5) and 7(4), to explain how the
Scottish ministers, at the date of exercising the
delegated powers to prescribe the fee levels,
would be in a position to comply with the duty in
section 3(5) to ensure that fee income under
sections 3 and 7,

“taking one financial year with another”,

does not exceed the cost of exercising the
functions under part 1, given that it appears that
future fee income and perhaps the cost of
exercising the bill functions for any future financial
year might be only estimated amounts at the date
of making any regulations and that the fee income
that is received might depend on the number of
applications?

Do we also agree to ask on what dates it is to
be established that the Scottish ministers have
complied with the requirement in section 3(5) by
prescribing the fee levels in regulations and, in the
absence of provision in that section, what the
consequences would be if there was a failure to
comply?

Members indicated agreement.

The Convener: Section 13 is on the code of
conduct for property factors. Do we agree to ask
Patricia Ferguson to explain why it is considered
an appropriate level of scrutiny of the code of
conduct for it to be laid in the Parliament before it
is published but without a stated period of time for
the Parliament to consider it in its laid form before
publication or any requirement for approval by
resolution?

Members indicated agreement.

The Convener: Section 26 is on the delegation
of functions. Do we agree to ask Patricia Ferguson
to explain why the negative resolution procedure is

considered the appropriate level of scrutiny for the
delegated power in section 26, given the apparent
significance of that power to delegate functions
under the bill?

Members indicated agreement.

The Convener: We will consider the responses
and a draft report when we meet again on 26
October, after the short break.

| thank the official report. We will now move into
private session.

14:24
Meeting continued in private until 14:27.
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