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Scottish Parliament 

Standards Committee 

Tuesday 29 June 2004 

(Morning) 

[THE CONVENER  opened the meeting at 11:03]  

Cross-party Groups 

The  Convener (Brian Adam): I w elcome 
everyone to the 10

th
 meet ing this year of  the 

Standards Committee and ask those present to 

sw itch off  their mobile phones if  they have not  
already done so. We have received apologies  
from Ken Macintosh. 

Item 1 on the agenda is cons ideration of  
applicat ions for cross-party groups, the f irst of 
which relates to a cross-party group on solutions 

to the loss of  consultant-led services in Scot land. I 
welcome to the meet ing the group’s proposed 
convener, Jean Turner, and proposed vice-

convener, John Sw inburne. Although I am quite 
happy to hear from the tw o proposers, I must  
int imate that this morning w e received notif icat ion 

that the Labour member w ho w as to have been 
part of  the group has res igned. That means that  
the group no longer meets the rule for cross-party 

group membership. I understand that Dr Turner is  
seeking a replacement member. If  she is not  
successful in that, she is quite ent it led to ask the 

committee to w aive the membership rule, w hich 
we are allow ed to do under section 8.3 of  the 
“Code of  Conduct for Members of  the Scottish 

Par liament”. Perhaps at this point I should give Dr  
Turner and Mr Sw inburne the opportunity to 
address the committee,  af ter w hich members may 

ask questions. 

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): I w ould like f irst to address the question of  

Maureen Macmillan’s late w ithdraw al from the 
group, w hich I found out about only at 10 o’c lock 
this morning.  Maureen Macmillan w as to have 

been a v ice-convener of  the group, along w ith 
John Sw inburne. I not if ied everyone that the 
applicat ion w ould be discussed at today’s meet ing 

and gave them the opportunity to attend. Apart 
from John Sw inburne, none of  them could come 
along. I have to say that I w as surprised to receive 

the not if ication at 10 o’clock this morning. Am I 
allow ed to read it out? 

The Convener: Go ahead. 

Dr Turner: Maureen Macmillan says: 

“Dear Jean 

I  have decided to resign f rom the proposed Cross-Party 

Group on Loss of Consultant Led Serv ices in Scotland. 

It  seems that the West Highland Project Solutions Group 

is going to reach a satisf actory conclusion and I do not see 

the Cross-Party Group being able to engage with maternity 

issues in Caithness which is as much about transport 

solutions as availability of consultants. 

I  f ound the presentation on the European Working Time 

Directive”— 

which w e received at the proposed group’s  

previous meet ing— 

“very  inf ormative—made me realise how diff icult it  will be to 

f ind sustainable solutions in some cases”. 

I w ould have thought that that last paragraph 

constituted a good reason for having the proposed 
cross-party group. After all, w e need to be as w ell 
informed and to have the opinion of  as many 

experts as possible. I should point out that the 
public as w ell as people w ho w ork or have w orked 
in the health service support and w elcome the 

proposal to establish the group.  

We do not know  what the solut ions are and 
certainly w ould never have w anted to be in our  

current situation. We have know n about the 
working t ime direct ive for 10 years and no one has 
been w orking hard on f inding solut ions to the 

problem. Everything in the health service is being 
changed all at once; new contracts are being 
introduced and more people are required to feed 

them. 

I am very hopeful that the group w ill f ind some 
solut ions. For example, I received an e-mail f rom 

Dav id Sedgw ick, a consultant at the Belford 
hospital in Fort William, w hich says: 

“Dear Jean … 

Here is a potential number of General Consultants to run 

a compliant rota. There are obv iously  areas f or debate. 

This is a reasonable starter f or a discussion and Dr Charles  

Leeson-Payne, our Consultant Anaesthetist here at the 

Belf ord, has spent a lot of t ime working out compliant rotas 

for junior staff and Consultants.” 

After setting out his model for a rota, Mr Sedgw ick 

says: 

“We await inf ormation f rom the European Union 

Commission in regard to a possible f lexibility in the new 

legislation. This f lexibility  is ref lected in the f lexibility 

column”. 

The matter is not dec ided. Indeed, Maureen 

Macmillan is mis informed if  she thinks that the 
whole thing is s igned, sealed and delivered. The 
model set out in Mr Sedgw ick’s e-mail w ould be 

wonderful not only for the Highlands and Is lands,  
but for Glasgow  and the big tow ns. 

The Convener: I should point out that our role in 

this matter is to agree or otherw ise the 
establishment of  the cross-party group. We have 
to consider the application w ithin the current rules.  

With Maureen Macmillan’s w ithdraw al, the 
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applicat ion does not comply w ith those rules. That  

said,  it is possible for the committee to agree a 
waiver. 

Although I am quite happy for other members to 

ask quest ions, I suggest that w e defer 
consideration of  the applicat ion until af ter the 
recess to give you, Mr Sw inburne and the 

proposed group’s other members the opportunity  
to persuade a Labour member to join you. If  you 
are unsuccessful in that and can establish that you 

have made every effort to get a Labour member to 
join, you may come back to us seeking a w aiver. 
After all, w e have granted w aivers for a number of  

other groups.  

Given that you found out only at 10 o’clock that  
the Labour member w ho had joined up does not  

w ish to continue, it w ould be unreasonable for us 
to grant a w aiver w hen you have not had an 
opportunity to try to f ill the gap. Of  course, that w ill 

not prevent you f rom having discussions w ith your  
colleagues or w ith people outw ith the Par liament.  
Are you happy to proceed along those lines? 

Dr Turner: I w ill take your adv ice on that matter.  
How ever, as I am in the fortunate posit ion of  being 
a medical doctor, I probably understand the issues 

better than some polit icians do. If  the Labour Party 
cannot f ind anyone w ho thinks it  w orth w hile to try 
to f ind solut ions to the problem on a cross-party, 
no-fault bas is, I w ill follow  your advice and seek a 

waiver from the committee.  

We need to f ind ev idence on w hich to base our  
work. We expect doctors to practise ev idence-

based medic ine. We should have ev idence-based 
changes. I w ould have thought that the many 
groups that are seeking solutions w ould be 

complementary to one another. I w ill ask the 
committee for a waiver if  the Labour Party cannot  
f ind somebody w ho realises the urgent need to 

maintain our nat ional health service. 

The Convener: Before I let Mr Butler and Mr  
Fergusson ask quest ions, I point out that it is not  

the role of  the Labour Party to f ind a member. 

Dr Turner: Perhaps I put that incorrectly, but  
you know  what I meant. 

The  Convener: I understood the sense of  w hat 
you said. 

Dr Turner: It came as a shock this morning. Ten 

o’c lock is very late.  

The Convener: Nevertheless, Maureen 
Macmillan is ent itled to resign.  

Dr Turner: Of course she is and I do not object  
to her explanat ion. I w as just saying that she may 
not have been in full possession of  the facts. The 

last sentence in her letter lays out a jolly good 
reason for hav ing a cross-party group w ith highly  
informed people in it, inc luding the public, to w ork 

tow ards solut ions. That is all that I w as trying to 

say. I do not blame Maureen Macmillan at all for 
her decis ion, w hich she w as entitled to make.  

Bill Butler (Glasgow Anniesland) (Lab): 

Convener, you are absolutely right to say that it is 
up to indiv idual members to join cross-party 
groups; it has nothing to do w ith any party f inding 

someone. I am glad that you set that straight. We 
are here to examine the criter ia for cross-party 
groups. That is our remit—nothing else. Any 

argument outw ith that is completely inappropriate,  
although I am absolutely certain that all of  us 
here—of  all parties and none—are in favour of  

pursuing policies that make our NHS better. 

Hav ing said that, I think that your suggest ion is  
eminently sens ible. The putat ive convener Dr Jean 

Turner and v ice-convener John Sw inburne could 
have a traw l dur ing the recess to see w hether any 
member w ould be w illing to join the proposed 

cross-party group. If  that traw l is successful, that 
w ill be f ine; if  it is not successful, w e can consider  
a w aiver. That w ould be the proper w ay in w hich to 

proceed and I support it. 

Alex Fergusson (Galloway and Upper 
Nithsdale) (Con): I put on the record the fact that  

I f ind the t iming of  the member’s w ithdraw al—at 10 
o’c lock in the morning, an hour before the 
proposed convener comes before the committee 
to put the case for the group—to be on the verge 

of  bad manners. I w ould have gone for a waiver 
today, but I can see w here you are coming f rom, 
convener. I simply w ant to put on the record the 

fact that I f ind it almost discourteous to w ithdraw 
w ith such a short per iod of  notice. Withdraw ing 
last w eek w ould have been f ine, but doing so this  

week is almost unacceptable. I have the greatest  
sympathy w ith the proposer of  the cross-party 
group.  

I can see the sense of  w here you are coming 
from, convener, because it makes sense to try to 
f ind another member. I agree ent irely w ith Bill 

Butler that it is not up to the Labour Party to 
provide somebody; a member of the Labour Party 
must w ant to join the group. I s incerely hope that  

one w ill.  

The  Convener: Are members content w ith my 
proposal? 

Members indicated agreement.  

The Convener: Dr Turner, I know  that you w ill 
be disappointed— 

Dr Turner: Not just me personally, but all the 
people w ho w ere to be in the group. We w ere to 
have vice-conveners from different parties. 

The  Convener: I suggest that you do as the 
committee inv ited and have a traw l of Labour  
members. If  you are unsuccessful, please detail to 

us how  extensive your traw l was. You have 
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already had an indicat ion f rom at least one 

committee member that you might w ell get a 
sympathetic hearing, but w e require some 
evidence that extensive ef forts have been made.  

11:15 

John Swinburne  (Central Scotland) (SSCUP): 
In my opinion, as far as the health of  the country is  

concerned, the proposed cross-party group is one 
of  the minor steps in the right direction that the 
Scottish Parliament could take. Nothing annoys 

me more than sitt ing through a health debate w ith 
all the part ies yah-booing at one another. Health 
should be taken out of  politics completely and 

should be dealt w ith on a nat ional-crisis basis by a 
coalit ion of  all parties. We should not be 
discussing health as a party-polit ical football. The 

proposed cross-party group is a minor step in that  
direct ion. I hope that one day common sense w ill 
prevail and all parties w ill join together in a 

consensual manner and attack in an intelligent  
way the enormous health problems that face this 
country, rather than indulge in the yah-boo politics  

to w hich w e are currently subjected.  

The Convener: I reiterate that the role of  the 
committee is to determine w hether any applicat ion 

complies w ith the rules. We have agreed w aivers 
for some cross-party groups that have not 
managed to get members from the var ious parties,  
but w e have done so only w hen extensive efforts 

have been made to f ind such members and those 
efforts have been unsuccessful. Mr Sw inburne,  
you are right to say that cross-party groups have a 

valuable role to play in parliamentary activ ity. 
Thank you for coming today. We look forward to 
hear ing f rom you w hen w e meet af ter the recess. 

We w ill now deal w ith the second applicat ion,  
which is for a cross-party group on funeral and 
bereavements. I understand that Mary Scanlon,  

who is the proposed convener of  the group, is  
unable to attend today. How ever, Dr Jean Turner, 
who is also a proposed member of  the group, is  

present. The one part of  the applicat ion on w hich 
we are missing some informat ion is an est imate of  
the value of  the secretarial services that are to be 

provided by the Nat ional Association of  Funeral 
Directors. Other than that, I am sure that w e can 
conf irm that the applicat ion complies w ith the 

rules. Do members have any quest ions? 

Alex Ne il (Central Scotland) (SNP): I dec lare 
an interest, as I have signed up for the group. 

The Convener: You are declar ing an interest. 

Alex Ne il: By w ay of  preparation, I think that w e 
all should.  

Dr Turner: Death is only a hair’s breadth aw ay. 

Alex Ne il: I might be closer to it than others. I 
suggest that w e agree to the applicat ion, subject  

to the gap in the information being satisfactorily  

f illed.  

The Convener: Do members agree? 

Members indicated agreement.  

The  Convener: Thank you for your attendance,  
Dr Turner. We w ill w rite to you in due course w ith 
regard to the second of  the applicat ions. 
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Members’ Interests 

11:18 

2.The  Convener: We have tw o papers to 
consider on replac ing the Scotland Act 1998 

(Transitory and Trans it ional Provis ions) (Members’ 
Interests) Order 1999. The f irst is on election 
expenses and the second is a draf t consultat ion 

paper.  

We w ill take the election expenses paper f irst. 
We agreed at our meet ing on 9 March that there 

was a need to require MSPs to register election 
expenses, given their dut ies under election law . 
The committee asked for a paper comparing the 

requirements under electoral law and those under  
the members’ interests order. That paper has now 
been circulated. Paragraph 18 offers options for 

the committee: 

“Include a prov ision on registration of  electoral expenses  

in the proposed Members’ Interests Bill … which either  

adopts or expands upon the prov ision in the exist ing MIO; 

or … Not include any  such prov ision in the proposed Bill,  

leav ing election expenses to be registered with the 

returning off icer and the Electoral Commission in 

accordance with the Scott ish Parliament (Elections etc) 

Order 2002.” 

Depending on our decis ion on election expenses,  

the consultation paper w ill be revised accordingly  
and a new draf t sent to members by e-mail.  

Members are w elcome to offer suggestions, but  

my proposal is that w e consult on the bas is that  
we should drop election expenses f rom the 
proposed bill, as they are covered by other legal 

avenues and the Electoral Commiss ion takes care 
of  them. I suggest that w e consult on w hether the 
provis ion should be dropped and inc lude a 

quest ion that is phrased to that effect. Are 
members content for us to do that? 

Karen Whitefield (Airdrie and Shotts) (Lab): I 

agree. We must ensure that there is no 
duplicat ion. Although it is important that any 
money that a member receives to assist w ith their  

election expenses is registered, there is a question 
mark over w hether it  also needs to be registered 
under members’ interests legis lat ion. On that  

basis, w e should ask members of  the public  
whether they think that there are compelling 
reasons w hy such expenses should be listed in 

accordance w ith the Scott ish Par liament ’s election 
law  and under members’ interests legislation.  

Donald Gorrie (Central Scotland) (LD): I see 

no point in consult ing people on the matter. To 
have tw o pieces of  legislation covering the same 
thing w ould be idiotic  and w e should not do that.  

We should leave the question of  any irregular ity in 
election expenses to the Electoral Commiss ion 
and the law  dealing w ith returning of f icers. It is  

nothing to do w ith our job. We are interested in 

people’s standards of  behav iour as MSPs; a totally  
dif ferent set-up exists to monitor w hether w e 
behave ourselves as candidates and it is quite 

wrong for us to trespass into that  territory. We are 
going to ask people hundreds of  questions anyw ay 
and to include some extra quest ions that are 

idiotic w ould not be sens ible. We should not  
inc lude a quest ion on the matter but should just  
forget about the w hole thing and leave the law  as 

it stands, allow ing irregularit ies to be dealt w ith 
through the electoral machinery. I therefore 
oppose your proposal, convener. 

Alex Fergusson: If  it is a viable option for us not 
to consult on the matter and to drop it, I support 
that w hole-heartedly. I see no point in duplicat ion,  

which is w hat it would be. 

Ale x Ne il: I w as init ially attracted by your  
proposal, convener. How ever, if someone commits  

one offence but can be done for it under tw o 
pieces of  legis lat ion, that takes us into the realms 
of  stupidity. I w ould not have thought it right in law 

that, having failed to declare an election expense,  
I could be done for that under members’ interests 
legislation as w ell as through the activ it ies of  the 

Electoral Commiss ion. Is  that not called double 
jeopardy? I am not a law yer, but I do not think that  
someone should be done tw ice. Given that the law 
already covers the matter, Donald Gorrie’s point  

seems to be common sense. 

The  Convener: I am not sure how  Karen 
Whitef ield’s view differs from mine. 

Karen Whitefield: It does not. 

The Convener: I am quite happy to go along 
w ith what Mr Fergusson, Mr Gorrie and Mr Neil 

have said, if  that is the w ill of  the committee. I see 
no reason w hy w e need to consult on the issue.  
We are discussing w hat w ill appear in the 

consultation document. If  members of  the public  
are concerned about the matter—I have a further 
proposal anyw ay—there is no reason w hy they 

cannot write to us. If  our judgment is wrong in their  
view, we may choose to put that provision in the 
bill. It w ill be open to any member of  the 

Par liament to reintroduce it if  that is their w ish. 

Bill Butler: Like Alex Neil, I w as initially  
attracted to your proposal, convener. How ever, I 

do not think that w e can consult on something that  
we have no intent ion of  putting into force. I w ould 
not—and I do not think that the Par liament  

would—support a prov ision that duplicated 
another piece of  legislation. On that basis,  
attractive as the init ial proposal w as, w e should 

modify it and simply go w ith w hat Mr Gorrie has 
suggested. 

The  Convener: That is clearly the w ill of  the 

committee and I bow  to the w ill of  the committee.  
We w ill not include that quest ion in the 

Formatted: Bullets and Numbering



297  29 JUNE 2004  298 

 

consultation document. 

Over recent months, w e have spent some 
considerable t ime discussing the detail of  the 
proposals and w e now  have a draf t consultat ion 

document. I do not see any great need to reopen 
the discussion on the questions that it contains.  
The only suggestion that I make is that w e should 

inc lude a catch-all quest ion at the end of  the 
document, asking members of  the public to let us  
know  if  there are any other issues that they w ish 

us to cons ider. We can inc lude some appropriate 
wording to that effect. Do members have any other  
comments to make on the draf t consultat ion 

document? 

Alex Ne il: I propose that w e accept it. 

The Convener: Mr Gorrie is looking puzzled.  

Donald Gorrie: Yes. Personally, I w ould scrub 
the w hole thing. In my view , we are into serious 
hair-shirt territory, on the wrong side of  Calv inism. 

How ever, I have a spec if ic point to make.  
Paragraph 13 of  the document states: 

“Members of  the current Committee support the v iew that  

the requirement to register gifts from f amily  members is an 

unacceptable invasion of  MSPs’ and their f amilies’ privacy. 

The Committee wishes however to avoid creating a 

loophole whereby  an indiv idual or organisation could seek  

to inf luence a Member by  sending gifts to his or her  

spouse.” 

That is not the issue: the second of  those 

sentences is not related to the f irst. At a previous 
discussion, w e established that if  my w ife 
decided—because she loved me so dear ly—to 

give me a present that w as worth more than £250,  
it w ould be idiot ic if  that had to be dec lared. The 
second of  those sentences reads:  

“The Committee wishes … to avoid creating a loophole”.  

How ever, I do not see w here there is a loophole.  
The issue is gif ts w ithin the family. Unless I have a 
nephew  w ho w ishes to suborn me in some w ay, 

the problem does not occur. 

The  Convener: Are you suggesting that that  
sentence should be deleted f rom the draf t 

consultation document? 

Donald Gorrie : I think that I am. Unless I have 
misunderstood it and the w ise people w ho draf ted 

it are of  greater w isdom than I am— 

The  Convener: Is any member of  the committee 
otherw ise minded? 

Members: No. 

Donald Gorrie : It is  a token gesture against the 
hair shirt and I w ill accept the rest. I think that it is  

all rubbish, but I w ill not carry on. 

The  Convener: I remind you that it is a 
requirement  of  the Par liament  to consult on any 

legislation. We have debated the consultat ion 

document for at least six months. I am happy to go 

along w ith your specif ic proposal, but I suggest  
that, if  no one is otherw ise minded, w e accept the 
draf t document w ith tw o amendments. The f irst of 

those is the one that Mr Gorrie has just  
proposed—the delet ion of  the second sentence in 
paragraph 13—and the second is that w e include 

an appropriate catch-all question at the end,  
through w hich people can raise their concerns w ith 
us. We do not necessarily have all the answ ers to 

all the questions—or, indeed, all the questions. 

Donald Gorrie : It is the third sentence of  
paragraph 13. I did not read out the f irst sentence.  

For the record, we are delet ing the third sentence.  

The  Convener: It is the second and third 
sentences that you w ish to delete.  

Donald Gorrie : No. We are keeping the second 
sentence of  paragraph 13 and deleting the third 
sentence. That w as my intention.  

The Convener: I did not count the sentences 
appropriately, but w e got the sense of  w hat you 
meant.  

Donald Gorrie : You numbered the sentence 
wrongly. I did not read out the f irst sentence in the 
paragraph. 

The  Convener: Indeed. I plead guilty to that.  
Thank you for the correction.  



299  29 JUNE 2004  300 

 

Complaint 

11:29 

The  Convener: We move to item 3. I w ill read a 
statement w ith regard to—[Interruption.] Order. 

Any member of  the public w ho interrupts the 
meet ing w ill be removed. That is not in order. 
Members of  the public are entit led to attend 

parliamentary meet ings but not to speak at them.  

Our f inal item of  business is to announce our  
decis ion on a complaint against Kenny MacAskill 

and Tr icia Marw ick, w hich w as raised by f ive 
members of  the public w ho are res ident in the 
Blair ingone and Saline area.  

The Scott ish parliamentary standards 
commiss ioner has completed his invest igat ion into 
the complaint and his report, and that of  the 

committee, w ill be published immediately af ter this  
meet ing. The commiss ioner has conducted a 
thorough invest igat ion and produced a detailed 

report on w hat has undoubtedly been a diff icult  
and sens it ive case. The committee w ishes to 
convey its thanks to the commiss ioner. 

The complaint concerns the retent ion by Mr  
MacAskill and Tric ia Marw ick of  a f ile that  
contained health questionnaire returns and other  

material relating to an inquiry into the dumping of  
organic w aste in Blair ingone and Saline that  
Dorothy-Grace Elder MSP w as undertaking as a 

reporter for the Public Pet itions Committee in the 
f irst parliamentary session.  

We w ish to express our great sympathy for 

those members of  the public w ho, through no fault  
of  their ow n, became caught up in a dispute 
betw een three MSPs. We regret the consequent  

distress that w as caused to them. 

The Standards Committee notes that, w ith the 
exception of  the approach by the Pres iding Off icer 

to the members concerned,  the conduct that w as 
complained of  has already been the subject of 
previous invest igat ions by the acting standards 

commiss ioner and the committee in the context of 
a separate prov is ion in the code. In that instance,  
the conclusion w as that the complaint should not  

be upheld. 

In investigat ing the current complaint in the 
context of  different provisions of  the code, the 

standards commiss ioner came to the conc lus ion 
that, in his judgment, there w ere three breaches of  
the code.  

The key factor in the committee’s decis ion to 
dismiss the earlier complaint w as the 
circumstances in w hich the MSPs found 

themselves. In our report, w hich w as published in 
October last year, the committee stated: 

“Kenny  MacAskill’s and Tr icia Marwick’s responses to the 

requests f or the return of  the f ile appear to have been 

inf luenced by  various f actors: the use of  their researcher  

without their permission,  the circumstances surrounding the 

dismissal of  that researcher, the ongoing employment 

dispute with that researcher and their own conclusions  

about the importance of  the documents to Dorothy -Grace 

Elder’s work on behalf  of  the Public Petit ions Committee 

and the ownership of the documents.” 

The committee found it a matter of  “considerable 

regret” that all three MSPs concerned had been 
unable to seek constructive engagement or to f ind 
a resolution to their dispute. How ever, w e 

concluded that the c ircumstances had been less 
than conduc ive to compromise.  

We do not condone the conduct of  the members  

who are the subject of  the complaint and w e 
reiterate that w e view  their act ions as hav ing been 
regrettable and disappoint ing. Their obduracy in 

dealing w ith the matter w as most unfortunate and 
we w ould not expect to see it being repeated.  
Nevertheless, w e continue to judge that the 

members ’ conduct falls short of a breach of the 
code, because of  the particular circumstances of  
the case. We hold to our prev ious judgment that  

the MSPs’ conduct w as inf luenced by a number of  
factors, w hich I listed a few moments ago. The 
committee believes that, w hen the case is 

considered, those factors should be w eighed in 
the balance.  

In their w ritten representations to the committee 

about the current complaint, Kenny MacAskill and 
Tr icia Marw ick have recognised that  

“this whole aff air has been regrettable and has been 

detrimental to all part ies” 

and that  

“there are matters that we could have, and perhaps should 

have dealt with differently ”. 

We w elcome that statement, even though it is  
belated. We also recognise that this is the 

culminat ion of  a long-running issue that has been 
detrimental to all the people involved.  

The committee agrees unanimous ly that the 

complaint should not be upheld. 

Meeting closed at 11:34. 
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