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Scottish Parliament

Standards Committee
Tuesday 7 October 2003
(Morning)

[THEDEPUTY CONVENER opened the meeting at
10:31]

Complaint

The Deputy Convener (Mr  Kenneth
Macintosh): Good morning everyone, and
welcome to the eighth meeting of the Standards
Committee in this session. Our only item of
business this morning is to announce our decision
on a complaint against Kenny MacAskill and Tricia
Marwick, following our investigation. It may help if |
briefly remind everyone of the complaint and the
acting standards commissioner’s findings.

In February 2003, Dorothy-Grace Elder alleged
that Kenny MacAskill and Tricia Marwick had
acted in breach of paragraph 9.2.5 of the “Code of
Conduct for Members of the Scottish Parliament”
by retaining a file. The file consisted mostly of
health questionnaire returns relating to an inquiry
into the dumping of organic waste in Blairingone
and Saline, which Dorothy-Grace Elder was
undertaking as a reporter for the Public Petitions
Committee in the first parliamentary session.

Paragraph 9.2.5 of the code of conduct states:

“Members must treat other MSPs and the staff of other
MSPs with courtesy and respect.”

In her letter setting out the complaint, Dorothy-
Grace Elder alleged that the refusal of the
members to return what she described as “this
vital file” meant that she could not possibly do the
work on behalf of the Public Petitions Committee.
The complainer alleged that the file was in the
desk of a researcher employed by Kenny
MacAskill and Tricia Marwick who had been
dismissed earlier in the month. Dorothy-Grace
Elder claimed that the members refused to hand
over the material, despite requests from the
convener and clerk of the Public Petitions
Committee and an approach from George Reid
MSP.

The acting standards commissioner carried out
an investigation into the complaint and found that
Dorothy-Grace Elder placed the work in the hands
of the researcher employed by Kenny MacAskill
and Tricia Marwick, and that the material was
retained by the members concerned as possible
evidence in connection with a possible

employment dispute. The commissioner found that
retention of the documentation, which comprised
photocopies, did not prevent Dorothy-Grace Elder
from carrying out her work on behalf of the Public
Petitions Committee, as she already had the
original documentation. The commissioner
concluded that, in those circumstances, retention
of the documentation did not amount to
discourtesy or disrespect towards another member
and there was no breach of paragraph 9.2.5 of the
code of conduct.

Those were the commissioner's findings. |
propose to go round the table to invite members to
state their decision on this complaint.

Bill Butler (Glasgow Anniesland) (Lab): |
concur with the entire content of the committee’s
report and its conclusion. | highlight paragraph 21,
in which the committee expresses

“its profound disappointment that a seemingly trivial dispute
betw een Members became the subject of an investigation
by the Standards Commissioner and the Standards
Committee and that those concerned w ere unable to broker
a compromise at a far earlier stage.”

That is all I have to say.

Donald Gorrie (Central Scotland) (LD): 1, too,
support the committee’s report. Tricia Marwick and
Kenny MacAskill made serious errors of judgment
in not responding more positively to the
approaches by the convener and clerk of the
Public Petitions Committee and the Presiding
Officer to resolve the dispute, and thereby
contributed to bringing the Parliament into
disrepute. In strict accordance with the rules, | do
not believe that this specific complaint should be
upheld.

Alex Fergusson (Galloway and Upper
Nithsdale) (Con): As you are aware, convener, |
was unable to be with the committee last
Wednesday when it concluded the final report. |
believe that this complaint has come as close to
breaching paragraph 9.2.5 of the code of conduct
as it is possible to do without doing so. However, |
am persuaded that the possible on-going
employment dispute involving the researcher, to
which the deputy convener referred in his
statement, sufficiently clouded the judgment of the
two MSPs complained against, thus leading to the
somewhat entrenched position that they took and
which is referred to in the report. | am completely
happy to uphold the findings of the report.

Karen Whitefield (Airdrie and Shotts) (Lab):
Like other members of the committee, | agree
whole-heartedly with the findings of the committee,
and support the recommendation that the
complaint not be upheld on this occasion.
However, like my colleague Bill Butler, |1 draw
people’s attention to paragraph 21, which
highlights the entrenched positions of all parties
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inwolved in this complaint. It was unfortunate that a
solution could not be found prior to the matter
coming before the Standards Committee.

Alasdair Morgan (South of Scotland) (SNP): |
agree with the committee’s conclusion that the
complaint against Tricia Marwick and Kenny
MacAskill should not be upheld. However, | voted
against certain sections of the report being
included. At one of our meetings | expressed
surprise that the committee was undertaking a
further investigation following that by the acting
standards commissioner, in view of what | thought
was the relative unimportance of the matter, which
the committee’s report itself describes in
paragraph 21 as “a seemingly trivial dispute”. |
note that paragraph 8 of the report states:

“the Standards Committee decided”—

this was before | joined as a substitute member—

“that it wished to clarify certain issues ... which did not
appear to have been covered in sufficient depth in the
Commissioner’s report.”

The conclusion | draw from the additional
evidence taken is that the detail of the
commissioners report was sufficient and
commensurate with the importance of the issues
cowvered. However, after the committee embarked
on that course, it appeared to me that the final
report, while not upholding the complaint, was
unnecessarily critical of Tricia Marwick and Kenny
MacAskill. For example, I moved to delete the last
sentence in paragraph 15, which states:

“We are surprised by the failure of Kenny MacAskill and
Tricia Marw ick to ascertain the status of the papers.”

Although in an ideal world matters might have
progressed more amicably had that been done, |
do not feel that under the circumstances their
action was unreasonable. We have to put
ourselves in the position of those members, who
had discovered that their researcher was being
used without their knowledge by another MSP
and, moreover, by one who was a former member
of their own political party who had recently left
that party under somewhat acrimonious
circumstances.

| was anxious that our procedure, which was
such that the conduct of those complained against
was investigated much more than that of the
complainant, would not lead us into publishing a
report that unnecessarily criticised people whom
we were about to find innocent of any offence.
Partly for that reason, | moved to delete the
section that consisted of comments on people’s
actions, but in doing so | was also reflecting my
belief that, once the committee had mistakenly
decided to take further evidence, its best course of
action was simply to report that it had decided to
uphold the finding of the commissioner. It was
argued that the committee was obliged to include

information to justify its conclusions, but | feel that
some comments in the report do not assist in
fulfilling that requirement.

Alex Neil (Central Scotland) (SNP): | concur
with the committee’s report and its conclusion. |
think that the additional investigation was justified
by the additional information that we obtained. |
heard on this morning’s radio that the investigation
has been described both as malicious and as a
fudge and a whitewash. | believe it to be neither. It
produced a fair and objective report on what
happened. It was essential to do the additional
work on top of what the acting commissioner did.

The Deputy Convener: |, too, find it unfortunate
that the members involved allowed a petty dispute
over a file of papers to escalate into an
investigation by the Standards Committee. |
despair and disapprove of the intransigence
shown, which will not have added to the reputation
of the members or, more important, of the
Parliament. | also regret the unwillingness of the
members involved to show any contrition for their
behaviour. However, clearly there are mitigating
circumstances, and | do not believe that there was
a breach of the code of conduct. | agree with the
commissioner that the complaint should not be
upheld.

If there are no further comments, | tell the public
and the press that the committee’s report on this
complaint will be published directly after the
meeting, which | now close.

Meeting closed at 10:40.
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