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Scottish Parliament

Education and Skills Committee

Wednesday 27 January 2021

[The Convener opened the meeting at 08:30]

Decision on Taking Business in
Private

The Convener (Clare Adamson): Good
morning, and welcome to the third meeting of the
Education and Skills Committee in 2021. Please
turn mobile phones and other devices to silent
during the meeting.

We have a full agenda today, including a
number of items to be taken in private. If members
and witnesses could keep comments as concise
as possible, that would be very much appreciated.

Ouir first item today is a decision on whether to
take agenda items 9, 10 and 11 in private. Any
member who does not agree to that should put an
R in the chat box.

We agree to take those items in private.

Subordinate Legislation

Children’s Hearings (Provision of
Information by Principal Reporter)
(Specified Persons) (Scotland)
Regulations 2020 (SSI 2020/449)

08:31

The Convener: Agenda item 2 is consideration
of a negative instrument. The details are in the
meeting papers.

Do members have any comments to make on
the instrument? | see no indication that anyone
wishes to comment.

Provision of Early Learning and Childcare
(Specified Children) (Scotland)
Amendment Order 2020 [Draft]

The Convener: The next item is consideration
of a draft instrument that is subject to the
affirmative procedure. The committee will have the
opportunity to ask questions of the minister and
will then debate the motion on the instrument. As
we are meeting remotely, members should record
whether they are voting yes or no in the BlueJeans
chat box. | will provide more details of the voting
system when we reach that point.

| welcome Maree Todd MSP, Minister for
Children and Young People; Ellen Leaver, head of
the parents, providers and workforce unit at the
Scottish Government; and Carolyn O’Malley,
principal legal officer in the Scottish Government
legal directorate.

Maree Todd will make an opening statement to
explain the draft order.

The Minister for Children and Young People
(Maree Todd): | know that the issue is of interest
to the committee and across the Parliament, so |
am pleased that we have laid an affirmative
statutory instrument to introduce automatically
funded early learning and childcare from August
2023 for all children whose parents defer their
primary 1 start. The order will allow parents to
make decisions about deferral on the basis of the
needs of their child without facing uncertainty
about financial barriers to ELC.

The change means that many more children will
become eligible for funded ELC, so we must know
that we have childcare spaces available for them.
In December, we announced £3 million to support
five local authorities to pilot implementation during
2021-22. We expect to include additional
authorities in that pilot in 2022-23, which will
further widen our evidence base. We are working
with as many authorities as possible, within the
funding available, and have established a deferral
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working group to gather and share useful
information. In the interim, | expect that any
decisions made by local authorities on deferral
funding requests to continue to be based on the
wellbeing of the individual child.

In March 2020, due to the coronavirus, we made
the difficult decision to pause the planned
expansion of funded ELC to 1,140 hours per child.
| am pleased to say that we have now legislated to
reintroduce the statutory duty to deliver that
obligation by August 2021. Although that progress
is welcome, we must be mindful that delivery in
parallel with our deferral commitment requires a
balanced approach. Given the challenges that we
continue to face, it is more important than ever to
ensure that the required capacity and capability
are in place to avoid further delay to the expansion
to 1,140 hours.

| would also like to recognise the significant
achievements of the Give Them Time campaign.
The data that it has collected shows that local
authorities are approving more requests for funded
deferral, which is testament to how incredibly hard
the councils are working to deliver funded ELC to
Scotland’s children.

| am happy to respond to any specific questions
that the committee has.

The Convener: Thank you, minister. | have
indications of a couple of questions.

lain Gray (East Lothian) (Lab): Good morning.
The minister knows that | have been a great
supporter of the Give Them Time campaign, so
she will not be surprised to know that | am
pleased—as is the campaign—that this legal
change is going to happen. She will also not be
surprised to know how disappointed | am that it is
not going to happen until 2023.

The fact is that we are correcting a legal
anomaly so that parents have the right to decide,
without reference to anybody else, whether it is
best for their son or daughter to defer. Until that
change comes into force, children who defer will
not have the right that every other pre-school child
has to fully funded hours for—[/Inaudible.]—and, in
this case, five-year-olds. Surely what a legal
anomaly needs is not only to be reversed, but to
be reversed quickly or immediately. Parliament
asked the minister to reverse it, | believe, almost
two years ago.

What is more, this particular effect applies only
once to any individual child. Either they have the
right or they do not, and if they do not have it, they
cannot receive it retrospectively, because by then
they will be six, seven or eight years old. The
delay has meant that many children and families
have not benefited from that right. To delay it until
2023 means that many—perhaps hundreds—of

families will continue not to be able to avail
themselves of it.

| have two questions for the minister. First, why
on earth has it taken so long to do this, and why
on earth is it taking so long to come into effect?
Secondly, when it comes to the pilot that she just
described, the Give Them Time campaign has
pointed out—she thanked it for the data—that the
five local authorities that she has chosen for the
pilot already agree 100 per cent of applications.
The pilot is nothing but a joke. Why do we not
have a pilot that forces some of the councils that
do not agree to deferral funding to agree it from
now on?

Maree Todd: Thank you for your questions, Mr
Gray. | agree that you have shown a great deal of
interest in the campaign.

You will remember that Parliament asked us to
legislate in this parliamentary session, and that is
precisely what we are doing. We set a realistic
timetable for the implementation of extended
eligibility for all deferrals to ensure that the roll-out
of 1,140 hours of funded ELC to all eligible
children is not put at risk. It is just not possible for
us to expect all local authorities to implement the
new commitment at the same time as they are
rolling out the 1,140 hours against the continued
backdrop of the challenges that are imposed by
the Covid-19 response. Therefore, we have set a
realistic timetable for full implementation of
extended eligibility for all deferrals.

It is important to note that the policy has the
potential to have a significant impact on the
number of new children who attend ELC. The total
number of children who will become newly eligible
for funded ELC in 2023 is around 20,000. Our pilot
approach will help us to better understand the
likely impact on numbers and to ensure that we
have the space available in our ELC settings. We
will work with all local authorities to consider what
that means for their capacity.

The Convener: A number of members want to
come in, so | ask everyone to be succinct as we
have a very full agenda. First, lain Gray has a
quick supplementary question.

lain Gray: | ask the minister whether she
understands that, although Parliament asked her
to introduce the change in this session and
although we may be legislating for it in this
session, it will not be introduced until the middle of
the next session. Frankly, that is just sophistry.

Maree Todd: | am not sure whether there was a
question there. We have certainly done as
Parliament asked. We are legislating in this
session of Parliament and | have explained the
reason for the delay. | cannot implement the
legislation now because it would put at risk the
expansion to 1,140 hours.
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Rona Mackay (Strathkelvin and Bearsden)
(SNP): My colleague Fulton MacGregor has been
very involved with the Give Them Time campaign.
He apologises for not being here—he is at another
committee meeting—but he asked me to put some
questions that are similar lain Gray’'s questions.
Will more pilots be considered for this year,
possibly in councils that are not already funding
deferrals, and will the Government work ask the
Convention of Scottish Local Authorities to permit
self-funding in any ELC setting, if local authority
funding for deferral is refused?

Maree Todd: This year, we are introducing only
the pilots that have been announced, but we are
considering expanding the pilots in the second
year—next year. Our challenge is that we do not
understand how the change will influence parental
behaviour. We know that 20,000 children will
become newly eligible, but we do not think that all
parents with children in that age bracket will
choose to defer. Estimating the deferral rates is
really challenging, and we only have data for
January and February at the moment. We cannot
determine the relative importance of the offer of
funded provision versus parental choice.

A further complication is that the extension of
ELC—the expansion to 1,140 hours, which looks
like a primary school week—will possibly influence
parental choice for children who are born in
January and February as deferral becomes more
the norm, even though there will be no change in
provision for those children. We are keen to
understand the behavioural changes involved with
the change before we continue the roll-out.

In terms of funding, | spoke to members of the
Give Them Time campaign on 3 December. | met
them, and that was one of their asks. | will
certainly seek to ensure that, where possible,
children are able to defer when their parents
choose that. However, | refer back to the process:
the child’s parents should be involved in the
decision making, and the decision should be made
in the best interests of the child. As things stand,
the process should ensure that parents who seek
deferral for their children are able to access it.

Beatrice Wishart (Shetland Islands) (LD): |
have supported the move to a legal right to funded
deferrals throughout the Give Them Time
campaign, but | have grave concerns about what
the Government has brought forward. The minister
will know that the people working on the campaign
were disappointed by the announcement that a full
right to deferral will not exist across Scotland until
2023. As has already been pointed out, the pilot
councils were already accepting 100 per cent of
applications.

This year—of all years—children have missed
out on so much because of the virus. Some will
barely remember socialising with anyone outside

their bubble, and we know how critical the early
years are to life chances and attainment.
However, this August there will be a £4,500 price
tag hanging over families who want to give their
children more time. Children only start school
once, and those starting this year may not
remember what it is like to play with other children.
Playgroups and social events have not been an
option and nurseries have been stop-start. The
plan for 2023 fails to recognise how difficult the
next group of school starts may find the
adjustment. We have taken evidence on that
before, but | have yet to hear a convincing
justification for why 2023 is the best that we can
do. Why should deferral not be available to every
family that thinks that it is right for them?

08:45

Maree Todd: | am acutely aware that this year
has been really difficult for children. It is important
to note that schools and ELC settings are working
really hard to support their children at this time.
They know that those children who are in primary
1 this year missed part of their ELC last year and
have had a completely different transition, and
come August they will be ready to support the next
cohort.

As | have said many times, we, in Scotland, do
not think of children as being school ready; we
think of schools as being child ready. When it is
clearly in a child’s best interests to remain in ELC
for an additional year, whether that is because of
the impact of Covid-19 or otherwise, the current
system of child-centred decision making should
enable that to happen. It is important that
decisions take into account the needs of the
individual child rather than adhering to a blanket
policy. Most children will be eager to start school
in August, as normal, and | know that schools and
ELC settings are carefully considering the needs
of that cohort as they plan the transition.

Jamie Greene (West Scotland) (Con): Good
morning, minister. | have listened with interest to
the exchange thus far, but it is still unclear to me
why a delay is needed. Perhaps you can clarify
that, because | have not yet heard a full
justification for it.

As you acknowledged, in the context of
everything that has happened in the past year,
some parents may not be convinced by your
comment that

“the current system ... should enable”

deferral. There are no guarantees in there, and the
problem for many parents is that if funding is
refused, choosing to defer will come with a huge
price tag for them.
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| do not understand the link between the delay
and the roll-out of 1,140 hours, nor the justification
with regard to whether the issue is capacity or
funding. My understanding is that there is capacity
in the system, and that the problem is only in
funding and could therefore be addressed
immediately in the forthcoming budget.

Maree Todd: | have to disagree with that. The
main challenge in introducing the policy is
capacity. When we confirmed the new date of
August this year for the roll-out of the expansion of
1,140 hours, careful consideration was given to
deciding on a date that could be reasonably met,
and which would not require approaches to be
taken that would provide less flexibility for families
and a poorer experience for children until longer-
term solutions could be delivered.

We know that a change to ELC availability, such
as extending the obligation to fully fund deferrals,
could impact on capacity locally, and we have
therefore set a realistic timetable for full roll-out. In
order to ensure that the policy is implemented
smoothly, we have in the interim established a
pilot scheme to monitor the impact of the policy, to
better understand the likely uptake of the
entittement and to inform the wider roll-out of the
legislation.

The financial impacts are not insignificant. The
challenge is that we are currently unable to
estimate those, so when we incorporate the
additional duty, we will build that into the multi-
year funding agreement that we reach with local
authorities. There is real uncertainty around the
uptake and therefore the annual additional
revenue that is required; it could range from £33
million to £82.5 million per year. A pilot approach
gives us the opportunity to monitor the likely
uptake of the entittement and improve our
understanding of the consequent impact on
available capacity and the financial implications.

The Convener: That exhausts questions under
item 3. We move to item 4, which is the formal
debate on motion S5M-23665. If members wish to
take part, | ask them to indicate that by putting an
R in the chat box. | ask the minister to move the
motion.

Motion moved,

That the Education and Skills Committee recommends
that the Provision of Early Learning and Childcare
(Specified Children) (Scotland) Amendment Order 2020
[draft] be approved.—[Maree Todd.]

The Convener: A number of members want to
come in. | will bring in Beatrice Wishart first.

Beatrice Wishart: Parents must immediately be
given the legal right to defer primary 1 and to have
it replaced with funded early learning and
childcare. The only question that should be in
parents’ minds is whether putting off entry into P1

is the best thing for their child. | believe that the
Government has the ability to remove that extra
financial barrier and to empower parents to do
what they feel is right. Consequently, | cannot
support the measures.

Maree Todd: The approach that we are already
taking under the existing legislation puts the best
interests of the child absolutely at the centre of the
decision, and that must be the top priority in the
decision. That has been set out in our statutory
guidance for local authorities, and that is the first
and foremost thing that should be in the minds of
local authorities, too. A reminder of that statutory
duty was sent to directors of education when we
informed them of the proposals that we are
considering today. | am disappointed if Beatrice
Wishart cannot support this  significant
improvement and future commitment.

The Convener: As we are meeting remotely
and it is not easy to see members on screen, we
will vote on the instrument using the text box on
BlueJeans. Once | ask the question on the motion,
| will ask members to put a Y for yes, an N for no
or an A for abstain in the text box.

The question is, that motion S5M-23665 be
agreed to.

We are not agreed, so there will be a division.

For

Adam, George (Paisley) (SNP)

Adamson, Clare (Motherwell and Wishaw) (SNP)
Gibson, Kenneth (Cunninghame North) (SNP)
Gray, lain (East Lothian) (Lab)

Greer, Ross (West Scotland) (Green)

Johnson, Daniel (Edinburgh Southern) (Lab)
Mackay, Rona (Strathkelvin and Bearsden) (SNP)
Neil, Alex (Airdrie and Shotts) (SNP)

Against

Greene, Jamie (West Scotland) (Con)
Mundell, Oliver (Dumfriesshire) (Con)
Wishart, Beatrice (Shetland Islands) (LD)

The Convener: The result of the division is: For
8, Against 3, Abstentions 0.

Motion agreed to,

That the Education and Skills Committee recommends
that the Provision of Early Learning and Childcare
(Specified Children) (Scotland) Amendment Order 2020
[draft] be approved.

Children’s Hearings (Scotland) Act 2011
(Rules of Procedure in Children’s
Hearings) Amendment Rules 2021 [Draft]

The Convener: Agenda item 5 is consideration
of further subordinate legislation. This draft
Scottish statutory instrument is subject to the
affirmative  procedure. As members know,
affirmative instruments are considered under two
agenda items. The committee will first have an
opportunity to question the Minister for Children



9 27 JANUARY 2021 10

and Young People, after which we will turn to
agenda item 6, which is a formal debate on motion
S5M-23764, on approval of the draft rules.

| again welcome the minister, Maree Todd, who
will be speaking to the motion. She is joined by
Tom McNamara, the head of youth justice and
children’s hearings at the Scottish Government,
and Margaret Main, a lawyer in the Scottish
Government’s legal directorate. | invite the
minister to make an opening statement.

Maree Todd: Thank you for the opportunity to
introduce this draft instrument. The central
objective of the draft rules is to ensure a proper
opportunity to participate for the brothers and
sisters, and all those with similar relationships, of
children coming before hearings. That especially
applies where decisions could be made that will
affect their contacts and relationships with the
child who is subject to the hearing.

The draft instrument makes detailed provision
for siblings around prior notification, invitation to
attend and rights to make representations, to be
accompanied or represented by another person
and to be informed about the outcome of the
hearing as it relates to their interests. That will
allow a broader and more inclusive approach to be
taken to siblings’ involvement in children’s
hearings.

The rules follow the decision of the United
Kingdom Supreme Court in the cases of ABC and
XY last year. As the committee is aware, those
cases considered siblings’ participative rights in
children’s hearings. The Supreme Court’s decision
recognised that the legislative scheme behind
children’s hearings is compatible with children’s
article 8 rights, but we all want Scotland’s
childcare system to move from compliance
towards excellence. The Government therefore
lodged amendments to what became the Children
(Scotland) Act 2020 to enable the changes to
happen. The reform will also enable Scotland to
honour important aspects of the independent care
review promise on siblings.

The draft instrument refines aspects of
children’s hearings procedure in important
additional areas. It mainstreams the electronic
authentication of signatures and introduces more
flexibility in electronic participation. Both those
measures were important features in last April's
emergency Coronavirus (Scotland) Act 2020.
There is a shared appetite to hold on to those
innovations for the benefit of families, decision
makers and professionals.

The draft instrument empowers decision makers
to exclude from hearings people whose conduct is
dangerous, intimidating or disruptive. Exclusion
may be necessary to obtain the views of a relevant

person in, for example, a domestic abuse
situation.

The draft instrument enables earlier sharing of
independent reports and assessments among
professionals. That is aimed at promoting better
preparation and more informed and productive
discussions at hearings.

| am happy to take questions from members.

The Convener: No member has put an R in the
chat box to indicate that they wish to ask the
minister a question. As there are no questions, we
will move to item 6, which is the formal debate on
motion S5M-23764.

Motion moved,

That the Education and Skills Committee recommends
that the Children’s Hearings (Scotland) Act 2011 (Rules of
Procedure in Children’s Hearings) Amendment Rules 2021
[draft] be approved.—[Maree Todd]

Motion agreed to.

The Convener: | thank the minister and her
officials for attending to present the Scottish
statutory instruments.
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Redress for Survivors (Historical
Child Abuse in Care) (Scotland)
Bill: Stage 2

08:57

The Convener: ltem 7 is an evidence session
on the bill. | welcome our witnesses. | have a note
from the clerks that says that David Whelan from
Former Boys and Girls Abused in Quarriers
Homes is in attendance but that we are still waiting
for confirmation of Mr Aitken’s attendance—we will
bring him on board if he manages to join the
meeting. We also have Helen Holland and Simon
Collins from In Care Abuse Survivors and Janine
Rennie, the chief executive of Wellbeing Scotland.

| ask members to indicate that they wish to ask
a question by putting an R in the chat box.

lain Gray: The witnesses will know, because
they were there, that the evidence that they gave
at stage 1 led in particular to the recommendation
in the committee’s report that the waiver whereby
survivors who are to benefit from the redress
scheme must waive their right to seek justice in
the civil courts should be removed from the bill.
The witnesses will have seen from the
correspondence with the Deputy First Minister that
he is going some way to mitigate some of the
waiver’'s effects. For example, he has listened to
the evidence that more time is needed to allow
survivors to decide whether to accept a redress
payment and sign the waiver or to refuse the
payment and keep their right to civil justice.

My question to the witnesses is simple: in your
view, and in the view of the survivors whom you
represent, is that enough of a change, or do
survivors still feel that the principle of the waiver
undermines their confidence in the bill?

09:00

The Convener: If any panel member wishes to
come in, they should indicate that by putting an R
in the chat function. As | cannot see everybody on
the screen, | am afraid that raising a hand will not
help very much.

Janine Rennie (Wellbeing Scotland): We had
a meeting with a large team of survivors
yesterday. We also have a team of survivors who
have introduced a petition about the waiver.
Survivors are not satisfied at all by the changes
that have been proposed. They still feel that the
waiver is a betrayal of everything that they have
been through over the years and a large humber
of survivors have said that they would fight it all
the way if they felt that a waiver was still going to
be in place in the bill.

They come back to the same argument, which is
that a lot of survivors would sign the waiver but,
years later, circumstances might change. For
example, there might be a case that was not able
to succeed; however, more survivors could come
forward and then it would be able to succeed.
Survivors feel that, when they signed the waiver,
they would not know all the possible ramifications,
which might be two or three years down the line.
Things are changing all the time, with more
survivors coming forward and more ability to seek
civil redress.

Survivors want the choice to seek that, and a
number of them have told me that they feel that
the waiver is a betrayal. The meeting yesterday
was very angry; every meeting that we have had
has been the same, and nothing that has been
produced has changed that. They feel that it is an
absolute betrayal and that their choice should
absolutely be respected.

Although | understand that there has been a
waiver in a lot of other countries, survivors feel
that the situation in Scotland is unique and should
not be considered along with evidence from other
areas.

Helen Holland OBE (In Care Abuse
Survivors): In relation to INCAS and the many
survivors who engaged with the consultation, |
agree that there was an element of
misunderstanding—that is probably the right
word—across the board. The biggest issue with
the waiver is that it is linked to contributions. It is
all well and good to say that Scotland is unique,
but it is not unique in the sense that we are talking
about redress, and there has been redress in
many countries.

Even if | went down the civil court route, for
example, the reality is that | would probably need
to sign a full and final settlement agreement or
some kind of financial agreement at the end of that
process; if | was doing an out of court settlement, |
would probably have to do the same thing.

The survivors have the right to go down the civil
court route. In relation to the bill, we are now
talking about a prolonged period of time of six
months for the survivor to get independent legal
advice. Within that legal advice, the survivors
would be able to make a choice. What is coming
across from our members is that, although
everybody is talking about rights, they have not
heard people talking about choice.

Survivors have waited a long time for this
coming and—quite frankly—many have already
made that choice for themselves. We have
members who are going down the civil court route;
equally, we have members who are patiently
waiting for the redress scheme to open. It will
never suit everybody; | do not dispute that at all.
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There appears to be a lot of confusion, which for
me is the biggest difficulty. People do not fully
understand that there would be an agreement at
the end of any financial settlement. The reality is
that it has happened in every other country in the
world. My concern is that, if it does not happen
here, care providers will simply stand back and do
nothing. They will not engage unless there is a
waiver and, if there is no waiver, who will pay the
redress? It would have to be the taxpayers of
Scotland, and how is that justice for the survivors?
It would mean that, at the end of the process, the
care providers would walk away without
acknowledgement of the fact that the people who
allowed the abuse, or the organisations where the
abuse took place, had not been held to account. |
do not know any survivor who would find that to be
justice.

| am not saying that there is an easy answer; it
is extremely difficult. It is not for us to decide—it is
for the committee to decide. That is the
predicament.

The Convener: Thank you very much. | will
bring in Simon Collins.

Simon Collins (In Care Abuse Survivors): It
was helpful for Helen Holland to speak before me,
because she has explained the views of INCAS
members. | am aware that there are different
views and legal opinions on the waiver. Now that
the committee has heard the INCAS view in
general on the waiver, | return to the question that
was asked, which was whether we are satisfied
with the steps that are proposed as the bill goes
from stage 1 to stage 2. There are a couple of
things to say. First, the increased length of time to
consult is essential—that is recognised and
welcomed.

Secondly, if there is to be a waiver, which is still
a big issue that others will engage with, it is also
essential that consideration is given to making the
waiver capable of revocation. Survivors do not
believe that every organisation that undertakes to
contribute will follow through. That doubt is based
on what has happened in the past; it is not wild
supposition, because it is based on examples.
Survivors want to know that, if they sign a waiver
and waive their rights, conditions have to be met,
and that, if those conditions are not met, they have
the right to put the waiver aside and pursue an
action.

The issue that remains is the provision of proper
advice. From our written submission, members
can see that | am still concerned about the
interpretation of sections 89(2)(d) and 89(3) of the
bill. Section 89(2)(d) says that a survivor will be
given cover for legal advice on

“whether to accept an offer of a redress payment and sign
a waiver”,

but section 89(3) suggests that that will not include

“legal advice and assistance on whether to pursue litigation
as an alternative to making an application for a redress
payment.”

That reads as meaning that people will not be able
to seek legal advice before they engage in a
process and before they make an application—
that is how | understand it. However, if it is
intended to be at the point when the waiver is
signed, it is totally unacceptable. You cannot
waive a right without full understanding of what the
right is.

That part of the bill must be made clear,
because my reading of it is not clear. It must be
made clear that, at the time that a survivor has to
sign a waiver—if they are to sign a waiver—they
will be given proper advice. | suggest that that
should mean counsel’s opinion on the prospects
for and likely outcome of civil litigation. That is the
only way that someone can make an informed
decision.

The Convener: Mr Whelan has been able to
join us. | will bring him in shortly, after quickly
going back to Janine Rennie.

Janine Rennie: | have a clarification to make.
Helen Holland alluded to survivors not
understanding, but it has been clear to me
throughout that survivors have a really clear
understanding of the process. When survivors
receive legal advice at the beginning of the
process, they do not know the future and what the
prospects are for a civil action three years hence.
A lot of survivors have expressed that concern to
me.

| forgot to mention that the insurers have not
been at all clear about whether they will contribute
to a redress scheme. Although for, say, Quarriers
homes, some survivors might sign a waiver, there
might be a large cohort—we have worked with 135
survivors from Quarriers homes—that will not sign.
An organisation contributing to the waiver scheme
will not mean that there will not be litigation
against it because, although one survivor might
waive their rights, another 100 survivors might not.
| do not see that there is an incentive for insurance
companies to contribute to the waiver scheme.

The survivors do not see a connection between
the contribution of organisations and whether they
have accepted the waiver scheme. They are not
really interested in whether organisations have
signed up to that. They are more interested in
receiving maximum compensation and justice for
what they have endured.

The Convener: David Whelan, would you like to
come in on that? | appreciate that you were not
with us when the question was asked.
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David Whelan (Former Boys and Girls
Abused in Quarriers Homes): Good morning.
Can you hear me?

The Convener: Yes, we can.

David Whelan: Sorry about that. There was an
issue in logging on.

| picked up some of the last part of the
conversation. | understand that it was about the
waiver and contributions. For us, the issue is
about those two things being linked. There was no
suggestion of that in the consultation; | agree with
Janine Rennie, who said in her submission that no
linkage was made.

When it comes to the waiver, | find it
extraordinary that—([/naudible.]—may want to
contribute, such as Quarriers. Those residents will
have to sign a waiver, if the scheme comes into
place. If other institutions do not contribute, their
former residents will not have to sign a waiver.
Whoever thought that up has created a system
that discriminates completely against various
residents, at a basic level.

We have been told that the waiver is based on
contributions that will come from the insurers.
FBGA has worked out the liability for the current
Quarriers cases. It is significantly lower than what
the Scottish Government is asking the
organisation to contribute. Insurance companies
are commercial private companies and therefore
have a financial interest whenever they do
business. Why does anybody think that insurance
companies would contribute to a scheme far more
money than is their current liability, as they are
being asked to do? | do not understand the
rationale behind that plan.

If I missed part of the question, convener, you
can give it to me and | will be happy to answer.

The Convener: We will keep the debate going,
Mr Whelan, and if you want to come back in we
will bring you back in. | will bring in Helen Holland
briefly, before we go back to lain Gray.

Helen Holland: | have a very brief response to
what Janine Rennie said. What | meant by
survivors being confused was to do with the
consultation paper and process in that the link
between the waiver and the contributions was not
clear.

The Convener: Thank you. | will bring lain Gray
back in.

lain Gray: | am happy for colleagues to come
in.

Rona Mackay: To move on a wee bit, what are
the witnesses’ views on the variations between
payment levels and the maximum level of
payment? Do they think that higher payment levels
might make survivors more amenable to the

waiver? If there was less of a difference between
the different levels of redress scheme payment
and civil court awards, would that make a
difference to witnesses’ views on the waiver?

Helen Holland: | think that it would—absolutely.
In comparing the redress scheme with civil court
action, we must consider the reality that many
survivors are over 65. For them, and especially for
the pre-1964 survivors, who, let us remember,
have no choice about the court option, if the
settlement figures were more in line with civil court
action—again, with the correct legal advice—yes,
absolutely, that would be deemed fairer for the
survivors who engaged with the redress scheme.

09:15

If a survivor comes to the redress scheme and,
within that period their legal advice is, “Actually,
with the evidence that you've got, you would be
better taking civil court action”, it will be for the
survivor to make the choice. If a survivor says to
their lawyer, “I know | could probably get more
from civil court action, but, for me, it's about more
than finance,” that needs to be respected as well.
It is unique to the individual, but my understanding
from the consultation process is that the majority
of survivors who have been waiting 20 years just
want it to be done and dusted. They want to be
able to move on with their lives and put all this
behind them, because the longer it goes on, the
longer they have to engage with those thoughts
and memories. Therefore, just on the basis of
what has been said, it probably would make a
difference to the survivors.

Simon Collins: Helen Holland mentioned that a
higher level of payment would assist. | want to
make two points, one of which is about the
difference between the proposed levels of
payment and the payments that were made in
Ireland. Looking at the responses to level 1
payments, reference is made regularly to the
intention to set up a non-adversarial system. |
cannot understand why, from a legal perspective,
that is linked to the level of payment. The benefit
of the non-adversarial system is the ease of
access for those who apply and the reduced legal
costs. As a lawyer, suggesting that legal costs
should be reduced could get me turned out of my
private clubs, but there we are. Reducing legal
costs is the advantage of the scheme, but that
should not affect the level of payment, because
the abuse that has been suffered is what triggers a
level of payment. The fact that we have made it
easier to access that should not justify a lower
level of payment.

Helen Holland mentioned the pre-1964
survivors. When consideration of redress was first
raised along the lines that we are talking about
today—it has been discussed for many years—
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one of the significant moments was Angela
Constance announcing that there would be a bill to
remove the time bar. David Whelan, Helen
Holland and others were in the room at the time.
The promise that was made was that those pre-
1964 survivors, who cannot have their time bar
removed, will be treated equitably, in a way that is
comparable to the position of post-1964 survivors.
The only way that that can be achieved is by the
pre-1964 survivors being able to achieve through
this scheme what they would have achieved
through the courts. Unfortunately, for obvious
reasons, there is a reducing number of pre-1964
survivors, but if we are to deliver on the promise
that was made back then, and which has
continued to be made, pre-1964 survivors must be
eligible to be assessed for the payment that they
would have achieved in court, because they do not
have the option of going to court. There should not
be an upper cap on that.

On the banding of payments, there are huge
jumps, from £20,000 to £40,000 to £80,000. In
paragraph 80 of its response to the committee’s
stage 1 report, the Scottish Government states:

“We remain concerned that a wider range of payment
levels may result in different payments being offered for
similar experiences.”

Wherever you draw a line and people on one
side of the line receive one payment and people
on the other side of the line receive another, there
will be people who fall either side of that line
whose experiences might be similar. When there
is such wide banding, the difference is double the
payment—it jumps from £20,000 to £40,000 to
£80,000. That is much starker than if the
difference were less, so a greater number of
bands and more assessment are needed.

The Convener: Mr Aitken has managed to join
the meeting, so | welcome him.

David Whelan: | thank the clinical professionals
whom we commissioned to write a response to the
Government’s draft assessment framework on
behalf of Former Boys and Girls Abused. It is clear
that many elements were missing from the
Government assessment paper.

Based on the consultation, it became very clear
that survivors wanted their individual experience
recognised in any process, and that they wanted
further assessment of testimony that would
recognise the whole experience of the survivor—
not only the abuse experienced but the life
circumstances. Aggravated circumstances are not
currently recognised in the assessment
framework. Experience of sexual incidents,
disability and racial discrimination—a number of
children suffered abuse in Quarriers homes
because of their colour—are a significant handicap
to survivors as they enter the labour market,

because of what occurred. There is a loss of
opportunity, which is not addressed.

That goes to the heart of what the payment
system actually is. It should be there to address
the whole-life experience of the survivor.
Currently, the figures go from £40,000 to £80,000.
The financial memorandum makes clear that the
Scottish Government based its calculations on the
fact that everyone will be pushed down into a
calculated sum and the maijority of payments will
be around £32,000.

First, | do not know how the Government arrived
at that calculation, without seeing the detail.
Secondly, the payment levels can certainly be
expanded and improved; we only need to consider
other schemes. If what we and our clinical
professionals have said is missing from the
assessment framework is addressed, those gaps
will also be addressed. The payment level should
go all the way up—beyond £80,000 to £100,000
and £125,000 for the most extreme and
exceptional circumstances.

| ask the committee to have a good look at the
Lambeth children’s homes redress scheme and its
modelling approach, which identified levels on a
scale and matched them with people’s
experiences. The Lambeth model is excellent.
Eighty-three per cent of applicants to the Lambeth
model received payment, council legal fees were 7
per cent and applicants’ legal fees were 10 per
cent.

We want a survivor-centred, trauma-informed
process that—as the convener has said—puts the
survivor at the centre of the process. It is difficult
to see how the Government’s figure was arrived
at. We are working with the model that came out
of the consultation, but, from my recollection, there
were no other models on the table. We have
considered Janine Rennie’'s model, and there is
merit in some of that. However, we are working
with the Government’s model, and there was no
choice of others, based on my recollection.

We have tried to improve the bill as best we can
and to help the Government. | want to thank the
Scottish Government, particularly John Swinney
and his officials Claire Soper and Donald
Henderson. We recognise that there has been
significant progress in latter years, which has
happened under Mr Swinney’s brief. We thank him
for that and for engagement with Scottish
Government officials. The conversations are
difficult but that can be overcome and we are
committed to working with the Government to
overcome those difficulties.

The Convener: Thank you, Mr Whelan. | am
going to bring in Ms Rennie.

Janine Rennie: [/naudible.]
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The Convener: Ms Rennie, we missed the start
of that.

Janine Rennie: Can you hear me now?
The Convener: Yes, we can.

Janine Rennie: On the question of whether
survivors would accept the waiver if there was a
higher level of payment, the survivors have been
very clear that they would not. They still feel that
they should have the choice. They know that there
are plenty opportunities where, if there has been
double counting of money then, as with the
criminal injuries cases, there could be other ways
of reclaiming any money that has been paid out.
The survivors are very clear about that.

It is not about the amount of money. The
survivors have been very clear that it has nothing
to do with the money; it is about the betrayal that
they feel. They are clear that they would never
agree to the waiver. They feel very strongly about
that, and they wanted me to stress it.

| welcome David Whelan’s paper. That is the
first time that we have ever really talked about the
impact on survivors. When | was reading through
it, everything that was said about the long-term
impact on survivors of abuse resonated with me. |
do not think that the levels of redress are
adequate. We have been delivering the In Care
Survivors Service Scotland since 2008—for 12
years—and | have worked personally with
survivors on a therapeutic basis. The level of
physical, emotional and all other forms of distress
that we have seen in everybody that we work with
is significant. Essentially, £80,000 is two years’
salary for a lot of people, whereas we have
worked with people who have never been able to
work because of the severe distress that they
have faced. How do you compensate them for
that? | feel really strongly about that.

| should also say that the clients do not want a
panel; they are very unhappy about the idea of a
panel. They do not want to have to speak about
their experiences to anybody else, because they
have done it so many times.

Since we started, 12 years ago, we have
worked with thousands of survivors in a clinical
way and we have a huge number of incredibly
thick clinical files. Survivors have said to us that
they are quite happy to access their files and then
present them as evidence. That shows the
significant levels of physical and emotional
distress that survivors have faced. In some ways,
survivors feel that those files are their evidence.

Some of those survivors have worked with us
for the whole 12 years, and one of them gave me
a letter to bring to the committee. He feels really
strongly that nobody represents him and that he
has to speak for himself. He knows that there are

other survivor organisations but he feels that
nobody represents him and that he has been
betrayed for the whole of his life. That particular
survivor has not worked for the past 20 years
because of the level of abuse that he received,
and he lives in poverty. He said that he might feel
compelled to take the money but that he might
want to kill himself a year later because he had felt
compelled to take it.

That is what we need to consider. As David
Whelan’s paper shows, we are dealing with
human beings who have been through distress
that nobody should ever have to experience in
their lives. They were betrayed and let down.

| find it really uncomfortable that we are arguing
over a waiver, because it should not exist. It
should absolutely be the case that the survivors
get the choice that was taken away from them as
children. They did not have a choice then. They
were placed into a care setting against their will
and their lives were essentially destroyed.

09:30

We cannot take the choice away from them. It is
what we have all been fighting for for years, and
the survivor who | referred to has been fighting for
it for his entire life. We should not take away the
choice for those survivors as to how they receive
their redress and whether they go to a civil court or
to the redress scheme. No amount of legal advice
will be able to make them understand what it will
mean to them when they make that decision. That
is what is important to me, because | know
survivors who settled but then felt horrible about
that. We need to think about what the impact of
suicidal ideation will be down the line, as | do not
think that that has been considered.

The Convener: Thank you. | see that both Mr
Whelan and Ms Holland have indicated that they
want to come back in on that point. However, |
note for the record that | am bringing Ms Mackay
back in and that Ms Wishart, Mr Johnson, Mr
Greer and Mr Greene all want to ask questions as
well, so if the survivors do not mind, | will not come
back to you this time. You may address previous
points when you answer the questions going
forward, if you want to do so. | want everyone to
have the opportunity to say their piece and to ask
their questions, if that is okay with everyone. | will
go back to Ms Mackay just now. [Interruption.] |
think that Ms Mackay has finished her questions. |
will move now to Ms Wishart.

Beatrice Wishart: What are the witnesses’
views on the composition of the redress panel? |
would like an understanding of where they are on
that at the moment.

David Whelan: The redress panel should have
a wide range of skills. Clearly, it is basic that it
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should be trauma informed. We suggested in our
first submission what the skill set might be. The
important thing for us is that the panel is
independent and impartial and has lawful
discretion to make independent and impartial
decisions. We believe that the words “lawful
discretion” in relation to the panel should be
included in the bill.

| want to go back to a couple of previous points.
We have had legal advice from international
lawyers that, in the Scottish circumstances, the
waiver will be unlawful, even if the Government
tries to argue that there were different
circumstances in the Irish case. We had that
confirmed last night by the international lawyers
who worked on the Irish case. | am saddened that
we have got to this point and that, as Janine
Rennie said, we are arguing over a waiver that
has many strands to it but is supposed to make
the scheme successful. It is just incredible.

| am also astonished by the deafening silence
from the Catholic church and the Catholic
establishment. We have not heard anything. | do
not represent the children who were in those
institutions, but | think that the Parliament has a
clear duty with regard to the voluntary
contributions. Quarriers, CrossReach and Aberlour
have committed to trying to find a way to make
contributions if the conditions are right. We believe
that, if the waiver is not there, people will be able
to make those voluntary contributions. People are
looking at Aberlour, Quarriers and CrossReach,
but they have already committed to the voluntary
contributions. | think that we should be looking the
other way, at all the organisations that have not
committed to the voluntary contributions.

The other point that | want to make is about
eligibility. The Government must understand that
we are really struggling with the fact that the
Scottish child abuse inquiry has investigated all
these institutions but it is not legitimate for former
residents in half of them to access the redress
scheme. How can you have a system, on which
there has been an inquiry, that denies those
former residents access to a redress scheme?

We are saying to the Government that it has a
once-in-a-lifetime chance to redress all the issues.
Ireland has done that. It is now setting up its third
redress scheme, which will take about three
months—it is due to start in April.

The lIrish route is addressing all the issues of all
the survivors from every institution. The Scottish
Government needs to consider doing that, too.
The Government will have to revisit the issue. We
are telling it that it has an opportunity to address
the issue and make the scheme one of the best in
the world. We, in Scotland, are the last to do
anything—let us stop pretending that that is not
the case.

The Convener: | will bring in Ms Holland at this
point.

We seem to be having a wee bit of trouble with
the connection.

Helen Holland: Can you hear me now?

The Convener: We can hear you, but we
cannot see you.

We can see you now.

Helen Holland: | am sorry about that. | got
logged out of the system.

The consultation papers mentioned the redress
panel, but, to be honest, there has not yet been a
great deal of discussion around who would be on
the panel, and so on. That has still to be covered.
We ask that the panel members be qualified with
trauma-informed and financial qualifications—
whatever the situation requires—but those
conversations have not taken place yet.

On the issue of who is engaging with whom on
redress, we are not privy to the conversations that
are taking place between the Government and
care provider bodies. That might be right, in a way,
because the burden of responsibility of deciding
who is paying what should not lie on the shoulders
of the survivors. They are already carrying so
many burdens, and that would be yet another one.

As | said, the conversations have not taken
place yet, so it is difficult to answer the question.

The Convener: Okay. | have not seen any
indications from Ms Rennie or the other withesses
that they want to come in on that question, so | will
go back to Ms Wishart.

Ms Wishart has indicated that her question has
been answered, so | will move to questions from
Mr Johnson, please.

Daniel Johnson (Edinburgh Southern) (Lab):
| have two related questions on the evidential
requirements for redress, so | will wrap them into
one. There was a lot of detail on that topic in the
written submissions, and we have examined the
matter quite a lot. My questions follow on from
Janine Rennie’'s comments.

My first question is: what should the evidential
requirements be for making an application? Do the
witnesses agree with Janine Rennie’s points? How
should the requirements be formulated, so that it is
clear and easy for survivors to present that
evidence?

Regarding my second question, | received a
direct communication from a survivor who is keen
that any information or evidence that is obtained
by redress Scotland be provided to survivors.
Many survivors do not necessarily know
everything that happened to them, including where
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they were, or why. It is therefore possible that
redress Scotland could obtain information that
survivors simply do not have. That is not a matter
on which we took evidence, so | am interested in
hearing from witnesses about the possibility of
requiring redress Scotland to hand back any
information that it holds, subject to the protection
of other individuals’ privacy.

My two questions are on evidential requirements
and the requirement to hand back any information
to survivors at the end of the process.

Simon Collins: At INCAS, we have a lot of
experience of engaging with the child abuse
inquiry. It is clear from what Janine Rennie said
that there are organisations, such as hers, with
which survivors engage and to which survivors
spend a lot of time explaining the traumas that
they have suffered, to the extent that they relive
them. Whatever the basis of the evidence
gathering, at all stages, it should be borne in mind
that, whenever it is possible to gather evidence
from a source without requiring survivors to go
over very painful ground, that is the only
appropriate approach.

| welcome the fact that an approach will be
made to the inquiry. Many, although not all,
survivors who want to come forward have
engaged with the inquiry, and that is one means of
gathering their evidence. Therefore, | welcome the
fact that an approach has been made to Lady
Smith about whether the information that is
already held there can be used.

On the point about returning information, | am
aware that, in the course of giving evidence to the
inquiry, survivors have encountered documents
relating to them that they have not seen before,
including records that had been lost. Survivors
might have spent many years struggling to find
that information and, in some cases, put together
a sense of identity from it. | cannot speak on
behalf of survivors, but | have observed the
distress that can be caused when such documents
are locked back in a vault because they are part of
confidentiality arrangements. Having observed the
reaction of survivors, it seems to me that
information that is obtained should be left with the
survivor to use as they wish.

David Whelan: As Simon Collins said, we do
not want the survivor to have to keep retelling their
experience, as they will have repeated it many
times. For us, it is important that the survivor is at
the heart of the process and chooses the support
mechanism that they want to take them through it.

On evidential requirements, people ask me,
“David, when did this all happen?” For FBGA, it all
started in 2002. | pay special tribute to two women
who had the courage and tenacity to highlight the
Quarriers abuses. They were in the media in

1984—one was Jan McQueenie, and the other
was Doris Black. They were ostracised by the
state and the Government because they had the
tenacity to raise issues in the media about the
abuse that they suffered in Quarriers in the 1940s,
1950s and 1960s. Unfortunately, they are now
deceased, but their families will have some
evidence, which is where next of kin come into it.

09:45

I have a second point, on evidential
requirements. In our submission, we talk about the
standard of proof, which needs to be lawful. We
keep hearing from the Government that the
process is not a civil proceeding, but we want the
evidential standard of proof to be robust and
credible. My concern, if | have one, is that the pre-
1964 records of many survivors were destroyed,
which means that much of what the committee
might consider to be evidence that would normally
be available to meet the requirements is,
unfortunately, not available to survivors. We are
concerned that, if the bar is set too high, it will
exclude many survivors. The committee needs to
consider that when it thinks about where the
threshold should be set. We have an open mind
on that—we have addressed it with regard to what
| have just said.

On the governance of redress Scotland, it is
important to put on record that we believe that
redress Scotland should be independently
regulated, with independent audits and impartial
surveys of its functions. It will not give survivors
confidence if the whole process is embedded in
the Government. If a report were to come out from
the Government that said that the organisation
was doing fine, it would not, unfortunately, be
independent or impartial.

On the gathering of evidence, we are concerned
about what happens to the evidence when it is
submitted to the process. Where does it go?
Where does the consent and permission of the
survivor start and end? If the survivor submits a
document that requires to be validated, we believe
that there is a need to go back to the survivor to
ask for permission. There should not be a
unilateral decision to send the document to a third
party without the permission and express consent
of the survivor.

On sharing information and data, | agree
completely with Mr Johnson. If redress Scotland
has information to which a survivor has not
previously had access, it needs to find a way to
share that with them while abiding by the data
protection legislation. Redress Scotland cannot
simply take the view that it can hold everything. If
it has information on people who have not been
able to access that information, it should share as



25 27 JANUARY 2021 26

much of that data and information as possible with
the individual.

Janine Rennie: It is important that going for
redress is a survivors’ process. It should be for
survivors to choose which information they provide
to whatever body is set up. We have been very
much involved with the advance payments
scheme in respect of access to records. Since the
In Care Survivors Service Scotland was
established, in 2008, one of its main roles has
been to access records for survivors, so we
already hold substantial records that survivors
have been looking for over the years. A lot of the
client files will contain their access-to-records
information, with evidential information on what
care home they were in and so on.

As | said when | gave evidence previously, one
concern is the number of fires and floods that have
occurred, which means that a lot of evidence
unfortunately no longer exists. We have had
reports back from two of the care homes that we
are currently dealing with to say that there are
absolutely no records. We have tried our hardest
to go through school records and all sorts of
different routes to find evidence that people were
in a certain care home and, from that, to provide
evidence that abuse took place, but it has been
really challenging.

One important point that comes across all the
time from survivors is that, when clients access
their records, those are their records—and they
should have support to go through them. We
initially developed the model of access to records
through the Care Leavers Association down south,
which gave us some support in setting it up,
drawing on its experience. It came across clearly
from the association that there would be things in
files that people did not know about. For instance,
siblings had no idea about all sorts of information,
which was a surprise to them. For their safety and
to address risk, it is really important that people
are supported through the process of accessing
their records. We have been encouraged by the
advance payment team, who have provided
support and worked responsibly with us to ensure
that we can access client records. We hope that
that will continue. In Care Survivors Service
Scotland has 12 years’ experience of that.

The records should belong to the survivor—I
have been clear about that from the beginning.
Every bit of information on a survivor should
belong to the survivor—and that fits with the
general data protection regulation, or GDPR. If the
panel manages to find any additional information,
it should go to the survivor first so that they can
choose what information is then shared, as
somebody would if they were looking to give their
general practitioner’s records to an insurance
company. What information is shared should be

the survivor’s choice, as there might be aspects of
their past that they do not remember being
discussed and they should have a chance to
reflect on that.

| would ask the panel to reflect again: how
would you feel if some stranger got hold of your
GP records and there were things in there that you
did not want anybody to know? It should be the
survivor's choice what is known. The redress
scheme is the survivor's scheme, and it should
absolutely be their choice what is shared within
that.

Helen Holland: At the moment, there is an
assumption that there will have to be a high level
of evidence, but nothing has been said in the
debate or anywhere else to suggest that. The
whole point of the redress scheme is that the
evidence required would be less.

| take on board exactly what is being said. For
years, survivors were told that records did not
exist and so on, but the child abuse inquiry has
proven that to be absolutely wrong. For example, |
was told that there were no procurator fiscal
records, but they appeared before | was due to
give evidence, so the reality is that there are
records that are not being made available.

In the redress board, perhaps something could
be put in place whereby the people who hold the
records are compelled to provide them and the
survivor—together with a support worker—is able
to go through the records, not necessarily for the
sake of proving that they were abused or
whatever, but to find whatever it is that they wish
to put before the panel.

INCAS'’s position is that providing any evidence
that is already out there, in order to avoid a
survivor having to go through their experience
over and over again, has to be a priority.

Many of our members who applied to the
advance payments team thought that they did not
have anything—they were told that they did not
have anything—but the support people in the
advance payments team or the people who were
dealing with the applications were able to find that
evidence. There is a lot of evidence out there that
people think is missing, but it is still there. | am
not, however, saying that that will be the case for
everybody—some survivors will have difficulty,
and | would not sit here and say otherwise.

Going back to the question about the basis of
evidence, we do not know what level of evidence
is being asked for at this stage. Until there is
clarity on that, we are making the assumption that
a high level of evidence will be required, although
my understanding from the feedback both from the
minister and from officials is that the level of
evidence that will be required will be much lower.
Given how the scheme has been set up and how
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things have been written, the redress is said to be
more trauma informed, and there is no desire to
make survivors relive all their experiences. That is
my understanding, to date, of how the redress
scheme is being set up. | may have picked that up
wrongly, but | do not think so.

David Whelan: | agree completely with what
Janine Rennie says and also with a number of the
points that Helen Holland raised. Mr Swinney is on
record as saying that the evidential requirement
will be lower—that is in our submission. The
committee and the Parliament will have to come to
an agreement on where to set the standard of
proof, so that it matches the lower evidential
requirement.

The Convener: We will move on to questions
from Mr Greer.

Ross Greer (West Scotland) (Green): Let us
turn to the issue of fair and meaningful
contributions from organisations, following up on
something that Helen Holland said in response to
the first question from lain Gray. There is some
tension around the matter of fair and meaningful
contribution. If we work on the assumption that
contributions will be met directly by the
organisations—probably from their reserves,
because it is not a scheme that the insurers will
engage with—the challenge becomes how to
ensure both an appropriate level of contribution
from the organisation and that any survivor who
comes forward is able to get financial redress, no
matter what.

That takes us to the point that Helen Holland
made about how much comes from the
Government and is public money. Some
organisations will be able to cover all that is asked
of them, although whether they do so is up to
them, as it is voluntary. However, given that we
cannot predict how many people will come forward
and how much the sums will be, it may simply not
be financially possible or realistic for some
organisations to cover it all themselves. Also,
some organisations may wish to give a lump sum
at the start of the process but, by the end of it,
survivors’ demands of that organisation might
outstrip that sum.

| am not asking the panel to come up with a
solution, and | recognise that what survivors want,
overwhelmingly, is redress from the organisations,
not from the Government. However, it would be
helpful to hear the witnesses’ reflections on what it
would mean for survivors if we ended up in a
situation in which organisations made what was
broadly regarded as a fair and meaningful
contribution but that did not cover the demand, so
that financial redress for some survivors came
overwhelmingly from the Government.

David Whelan: Respectfully, Mr Greer, |
disagree with what you are saying about survivors
expecting the institutions to carry the complete
burden of redress. The ultimate responsibility lies
with the state, so it should be a shared burden.
The providers, as we can see, have asked that
conditions be set so that contributions are fair and
meaningful, affordable and sustainable, which
would enable them to contribute.

We believe that that would also enable lots of
other institutions that wish to contribute to do so.
Some of the institutions no longer exist, so there
is, again, an issue with the waiver. Some of the
institutions have trust funds that are on-going and
that operate slightly differently, but they may wish
to contribute a sum. | think that the committee
needs to take an open view of the matter, because
every organisation will be different.

The expectation is that, based on numbers, one
organisation could pay more than another
organisation that is very rich today or that maybe
does not exist but that has assets all over the
place that could be accessed. The scheme has to
operate in a way that makes it attractive for
institutions to contribute.

10:00

It is inevitable that some institutions are not in
existence and other institutions cannot afford to
contribute. It is on record that the survivors do not
wish to damage the institutions. The issue with the
contributions is about the waiver. | apologise for
going back to that, but | will tell you what we have
told Quarriers. | have been asked by survivors
what | will say to Quarriers if the waiver comes in.
We have told Quarriers that we recognise that it is
trying to reconcile and that it has made huge
steps, just as the Scottish Government has made
significant steps to address the issues in the past
few years, and we recognise that it wishes to
contribute.

Generations of children have been failed by the
organisation, and the organisation recognises that
through the child abuse inquiry. We are saying,
“Don’t fail the current children and current users.”
If the waiver comes in, we will say to Quarriers,
“We respectfully acknowledge that, but we're
asking you to keep that contribution and put it into
enhancing the aftercare service and back into
current services. If you put us in a position in
which we have to sign something that is unlawful
and that will not hold the Government to account,
will not hold the abusers to account”—as Helen
Holland said—"and will not hold the institution to
account, we do not wish to sign that, so keep your
contribution and put it into non-redress and
enhance the aftercare service.”
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Janine Rennie: David Whelan makes an
interesting and useful point about aftercare. We
have worked with and have evidence of 367 care
establishments. As well as that, we have evidence
of probably as many foster carers who abused
children in the past. Barnardo’s, Quarriers, the
Catholic church and other large institutions are a
bit of a distraction from that. Although a number of
survivors were abused in those settings, many of
the settings have not even been investigated by
the child abuse inquiry. As David Whelan said, a
lot of institutions are no longer with us—they shut
down years ago—and a lot of foster carers are no
longer alive, so there is no way that they could
contribute to the scheme.

Another thing that the survivors said to me loud
and clear is that they feel that there is a focus on
particular institutions and that that excludes them
entirely. That is the wrong approach, because it
makes survivors feel that some organisations are
in the limelight as the ones that have abused
children. Obviously, the child abuse inquiry has
been focused on those organisations, but a whole
load of survivors feel lost in among that. They are
the ones who were perhaps abused by a small
institution. There might be two, three or four
people who were in that institution, but it is no
longer there, so there is nobody to be held
accountable.

A large number of survivors say that it is the
absolute responsibility of the state. A number of
the homes that they were in were institutions that
were run by the state, perhaps through local
authorities, so the survivors feel very strongly that,
in a way, the issue of institutions paying into the
scheme does not affect or apply to them. Even if
we get what would be perceived as a reasonable
contribution from an organisation that is now
running as a charity that helps people, survivors
will worry and have concerns about that, as David
Whelan said.

It is important to see that that is in no way the
answer, because it will miss out all those people.
How do you answer those who will be excluded
because their foster carer died 10 years ago and
cannot contribute to the scheme? You need to
think about what we are dealing with—it is not just
what is in the public eye or in the big stories; it is
every single establishment. As | said, Wellbeing
Scotland and In Care Abuse Survivors have
evidence of abuse in 367 establishments and by
probably just as many foster carers, so it is not an
easy issue to consider.

The Convener: We will go back to Ms Holland
and then back to Mr Greer.

Helen Holland: Mr Greer, | appreciate the fact
that you were not asking us to come up with
solutions. However, | agree with Janine Rennie
that many survivors were in foster care and the

reality is that the foster care system is under the
care of the local authority, so the Government
would be responsible for covering the costs. There
are also establishments that, because of the
length of time that has passed, no longer exist,
and the redress relating to them, unfortunately,
would probably lie with the Government as well.

However, when care provider organisations
could contribute to the scheme—and there are still
quite a few of them—our opinion is that they
should do so. Ninety per cent of survivors have
said that they want contributions to come from the
state, which was primarily responsible, and from
the organisations, which, in many cases, were
aware of the abuse but did nothing about it.

This is not an easy issue for the panel. Ross
Greer made it clear, when he asked the question,
that it is not for the survivors to come up with
solutions to every question. Survivors have
enough of a burden on their shoulders without
having to come up with all the solutions for
redress. Yes, we can give input, and | am grateful
for being able to do that—as, | am sure, David
Whelan and Janine Rennie are—but the reality is
that it is not for us to come up with the solutions.
Redress has taken place all over the world, and
there have probably been the same difficulties. |
never expected Scotland to be different; | always
knew that this was going to be the most difficult
part of everything that we have done over the
years, and that has absolutely proven to be the
case.

Ross Greer: The answers to my question have
been more than adequate, so | do not feel the
need to come back in, although Mr Whelan might
wish to come back in on that point.

The Convener: Mr Mundell has a
supplementary question in the same area—it is
either on Ross Greer’s question or on the previous
one—so | will go to him first, and then Mr Whelan
can wrap up his responses to both questions.

Oliver Mundell (Dumfriesshire) (Con): My
question is supplementary to the question before
Mr Greer's—I| was probably slow in typing into the
chat box. It follows up on the points that Daniel
Johnson made and is about the burden of proof
and evidential requirements.

I am not looking for the witnesses to come up
with the solutions, but | am interested in their
thoughts on whether survivors and victims would
expect a different level of evidence to be provided
for the higher award payment or whether they
would expect the approach to continue to be that
the same burden of proof and evidence would be
required across all the payment levels.

David Whelan: | fully support what Helen
Holland said in response to the previous
question—I want to put that on the record. In fact, |
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would say that Helen has just answered the next
question as well, because it is really not down to
us what evidential levels will be required. We are
being asked to come up with various solutions.
Although we can help to explore those, we feel
that it will be for the panel to make the ultimate
decision, and it should have the power to do so
independently and impartially.

If you are saying that there should be certain
thresholds for certain payments, we would agree.
However, | say that with caution in relation to the
evidence that is available to survivors. For
example, a 1964 survivor might struggle to find
evidence that meets the higher threshold. The
Scottish Government has already acknowledged
that such a survivor will also be disadvantaged by
not being able to access civil litigation. As Helen
Holland said, we will continue to explore with the
Government solutions for a number of the
questions that have been raised, and we hope to
help it to find those solutions.

The FBGA feels that, just as is the position with
the Scottish child abuse inquiry, in which there will
come a point at which the chair has to make
decisions, there will also come a point at which the
proposed independent and impartial decision-
making panel will have to make decisions. |
reiterate that provisions on the panel’s discretion,
independence and impartiality should be in the bill.
It needs to be given such powers.

Simon Collins: The part of the question that |
noted asked whether, if a standard brief were to
be set, it should follow that a higher standard
should be applied when higher payments were
sought. The simple answer has to be no. The
standard of evidence required to establish that
abuse has taken place must be the same; it is the
level of payment that should reflect the level of the
abuse. Someone who has suffered the most
horrific level of abuse as a child and throughout
the rest of their life should not have to meet a
higher standard of evidence to establish it than
someone who suffered abuse that, although still
horrible, could be considered to have been at a
lower level. The standard should not change.

| want to raise a point of which the committee
might already be aware. The inquiry’s experience
has been that various organisations have been
called upon to observe survivors' evidence and
have the opportunity to put questions to them.
However, not a single survivor who has given
evidence of the abuse that they have suffered at
the hands of those providers has had their
evidence challenged by them in any significant
way. At the end of every passage of evidence, the
providers have been given an opportunity to make
submissions, and they have either accepted it or
have stated that, although they might not know

what happened, they are not saying that the
survivor’s position as it was advanced is untrue.

So far, that position has been adopted by a
number of organisations. Whatever else might be
said about providers seeking to avoid liability, it
seems that, when they are publicly faced with the
situation, there is no appetite among them for
suggesting that those who have been brave
enough to come forward and share their childhood
experiences should be disbelieved. | suggest that,
if an organisation has spoken at the inquiry and
has accepted, without dispute, that abuse has
happened, the panel should be able to take that
into account as a relevant factor for consideration
when it weighs up redress claims.

Janine Rennie: [Inaudible.]—That was one of
the tensions that was mentioned by most of the
survivors to whom we spoke. We also did a survey
that asked them about it, and around 90 per cent
said that they did not want there to be a scale.
They did not want survivors to have to meet
different levels of evidence, because that might
make one feel that their experience had been
worse than someone else’s whereas the situation
might just be that the other person had been
unable to provide the same level of evidence.

As | have said previously, some survivors have
never told anyone in their family that they were
sexually abused and they will never tell anyone
else about it. Yesterday, | spoke to one of the
survivors whom | counsel, and he said that he will
never tell anybody that he was sexually abused,
even if doing so meant that he would get redress
at a higher level on the scale.

It is really difficult. We need to look at the
complexity of the issues and consider whether
people feel comfortable about disclosing abuse.

10:15

Many survivors were not part of the original
consultation—way back, when the scale was first
presented—and they felt that the scale was the
only option that was being presented to them in
the subsequent consultation. They say that, if they
had been asked the question, they would have
said, “No—there should be a reasonable level of
redress for everybody,” and that everybody should
be treated equally, because we cannot scale the
impacts. Somebody might have had an experience
of abuse that affected their entire life, whereas
somebody else might have experienced abuse
and managed to function in life, going on to live in
a really fulfilling way. It is therefore very difficult to
make such an assessment.

With all due respect, even if the decision-making
panel is made up of a lot of professionals, they are
not going to be able to make such an assessment
without knowing the survivor, and they will not get
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to know the survivor during the time for which they
access the panel.

Throughout my years of working in the field—I
am now standing back from it a bit, because | am
the chief executive of an organisation—I| have
seen survivors pitched against survivors, and it
has been really damaging for everybody
throughout the process. | am really concerned that
we could have a process that would continue that.

David Whelan: Some of what Janine Rennie
has said has merit. If we had had more time, we
could have scrutinised the model that she is
talking about. That would have been helpful.

On the evidential thresholds and requirements,
we say in our submission:

“these Redress evidential levels are required to be
robust and credible, to prevent fraud and support genuine
applications.”

We are talking about the process here. There has
to be a recognition that this is public money and it
must be managed appropriately and properly.

Helen Holland: In response to what Janine
Rennie said, | note that our members have made it
perfectly clear, as did the people who engaged
with the consultation, that they do not agree with a
flat-rate payment. | cannot think of anything that
would be more unfair. How could that be justified?
Some people went into care as toddlers, and we
have a member who did not leave the care system
until the age of 24. They were not signed off from
the care system until then, and they suffered
horrific abuse during that period.

I am not saying that abuse does not take place
only for a few months, a year or whatever, but the
reality is that people’s experience of the care
system is unique to them and there are individual
circumstances regarding the length of time they
were in care, the level of abuse, and so on. In the
opinion of the people of INCAS, it would be unfair
to make a flat-rate payment across the board, and
they would not see that as justifiable. If anything, it
would probably cause even more division among
survivors.

This is about justice. It is about survivors being
able to walk away from redress feeling that they
have achieved justice and that they can get on
with their lives and start repairing the damage that
has been done to them.

The Convener: Mr Mundell, do you have a final
question, or are you content?

Oliver Mundell: | am happy with those
answers, which were helpful. | clarify that | do not
have a strong view one way or the other; | just
wanted to highlight that it is a complicated issue.

The Convener: | will go back to Mr Whelan for
a final comment, because he has put an R in the

chat box. | say to everyone that, if there is
something that you wanted to say today but have
not been able to say, you should get in touch with
our clerks and we will ensure that it is shared with
the committee before we start our stage 2
deliberations.

David Whelan: | agree with Helen Holland. As
you can see from the clinical assessment paper
that we provided to the committee, this is about
the individual and their unique experience. That is
what we are talking about. The work is survivor
centred and survivor informed. It is about the
individual and their lifelong experiences in relation
to what may have happened to them in care.

The Convener: | thank the survivor
organisations that have been with us today for
their willingness to engage with the committee
during this process. Your evidence has been
extremely helpful.

| will suspend the meeting for two minutes, to
allow the minister to join us and the current
witnesses to leave.

10:20
Meeting suspended.



35 27 JANUARY 2021 36

10:22
On resuming—

Impact of Covid-19 on Further
and Higher Education

The Convener: Welcome back to the meeting.
We move to item 8. | welcome Richard Lochhead,
Minister for Further Education, Higher Education
and Science; and Roddy Macdonald, head of the
higher education and science division, and Alan
Scott, senior policy manager at the Student
Awards Agency Scotland, both from the Scottish
Government.

| invite the minister to make an opening
statement and ask members to indicate that they
wish to ask questions by putting an R in the chat
box.

The Minister for Further Education, Higher
Education and Science (Richard Lochhead):
Good morning, convener. | hope that you can hear
me okay.

The Convener: Yes.

Richard Lochhead: | thank the committee for
the opportunity to give evidence this morning.
Much has happened since we last met. We have
supported many students to return home for the
winter break, and we have also set out how best to
enable their safe return for term 2. Our European
Union exit transition also came to an end.

The new coronavirus variant has thrown up
serious challenges, and our colleges and
universities and the community learning sector, as
well as all students and staff, have a significant
role to play in our national effort. The enormous
amount of work that has been undertaken in
recent months by the staff in our institutions, the
accommodation providers and our students has
helped to limit the spread of the virus and ensure
everyone’s safety, and it should not be

underestimated in such challenging
circumstances. For that, | thank everyone
involved.

We published guidance on 15 January and
some frequently asked questions on 22 January to
provide the clarity that is required by college and
university staff and students and their families
about the arrangements for the start of term 2. For
most students, the message was and remains for
them to stay at home. Across the country, we are
asking people to Ilimit their movement and
interactions, so those students who returned home
for their winter break should not return to term-
time accommodation unless they have been
advised to do so by the university or college. The
only exceptions to that are the small number of
students whose attendance is absolutely critical

and whose education cannot be delivered
remotely or postponed. It is worth remembering
that all arrangements are subject to the future
review of Covid-19 conditions in Scotland.

With learning being predominantly online
throughout January and February, | understand
that that is not the education experience that
students expect or deserve. We must always
remember that this has also been a difficult time
for college and university staff, professionally and
in terms of looking after their own wellbeing, and |
have been impressed with the way in which they
have gone above and beyond in providing their
students with an education in the most trying of
circumstances.

On student wellbeing, colleges, universities and
accommodation providers have a duty of care to
students. We expect institutions to ensure that
students are fully aware of the new measures that
are in place and that they have the support that
they need to study remotely.

We have further supported student mental
health and welfare by making available additional
resources, and we continue to support National
Union of Students Scotland’s think positive
initiative, which now has a Covid-19 focus.

| have asked accommodation providers to treat
students who are living away from home
sympathetically and to take their circumstances
into account so that they are not disadvantaged. |
welcome the many examples of universities and
other providers offering significant discounts,
rebates or refunds to students, and | strongly
encourage other providers to consider how they,
too, can treat their students sympathetically. |
understand that many students are now taking
advantage of the provisions in law to withdraw
from accommodation leases, and | have written to
providers and students to remind them of that
provision.

A positive development was confirmed
yesterday. The Government announced £30
million of additional funding to support institutions
and others that have lost revenue because of
accommodation costs, and to provide further
support for students who have been affected and
find themselves in hardship because of the crisis.
That will allow college and university students who
require extra support to be able to access it, and it
will help to relieve the pressure on institutions that
have faced additional costs arising from rent
refunds and rebates and other accommodation
issues.

| am pleased to tell the committee that | am
creating a short-life task force that will assess the
impact of Covid-19 and the pandemic on student
hardship. | want that route to determine whether
the measures and mechanisms that are currently
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in place are sufficient to mitigate student hardship
in further and higher education at this time. The
group will convene for the first time during the next
few days.

Being aware of the potential long-term impact
on educational attainment and the financial impact
that the pandemic is having on our colleges and
universities, | have agreed to the setting up of a
task force to consider those issues while looking to
term 3 and beyond.

Today’s new higher education statistics for
2019-20 show that a record number of students
were enrolled at Scottish institutions and that the
number of Scotland-domiciled students was at a
10-year high. Members might be aware that, for
this academic year, the Universities and Colleges
Admissions  Service also reported that
acceptances by Scotland-domiciled students are
at a record high for institutions in Scotland.

Importantly for higher education, the statistics
also bring the good news that the widening access
interim target in higher education that 16 per cent
of full-time first-time degree entrants to Scottish
universities should be from our 20 per cent most
deprived areas has been exceeded. | thank
everyone in the sector who has helped to ensure
that that important milestone has been reached.

| have said this to the committee many times but
it remains absolutely true: the challenges for all in
further and higher education have been
unprecedented, as has been the response. It is to
the enormous credit of all the agencies, the
college and university staff, the students and the
unions that their response to the most difficult of
circumstances has been so helpful and positive. It
has made a huge difference. | greatly appreciate
that, and | look forward to working with them and
the committee throughout the remainder of the
academic year.

The Convener: Thank you, minister. We
already have seven members indicating that they
have questions, so if you were succinct with
questions and answers, it would help us to ensure
that everybody gets their opportunity this morning.

The first questions are from Oliver Mundell.

10:30

Oliver Mundell: Does the minister have any
information on the number of people applying for
university next year? In anecdotal feedback, |
have had suggestions both from young people and
from one institution that application numbers to
university for next year are down, most likely as a
result of fear of a repeat of the situation that we
have seen this year, whereby some young people
have spent more time at home than at university,
as well as the concerning scenes that we have

seen in relation to Covid testing. Has the minister
picked up on that?

Richard Lochhead: | thank Oliver Mundell for
that question, which highlights an important issue
in relation to the impact of the pandemic on the
plans of people—particularly young people—in
Scotland for next year.

The UCAS deadline for higher education was, of
course, extended; it is not until the end of this
month. We therefore will not have any official
statistics in relation to the first window for a few
days yet. However, | have no doubt that many
young people will be reflecting on where we are at
the moment and taking a bit more time before they
make a final decision on their plans. We are in a
very challenging period—we are in the middle of a
national lockdown—so | understand why young
people may be thinking like that.

Nonetheless, it is important that we encourage
our young people to take decisions as quickly as
possible, to submit their applications to UCAS in
the remaining time available and in future
windows, and to look to the future. Although I
know that it is very challenging just now and that it
does not seem so obvious in the middle of the
pandemic, we will get through this. It is really
important that our young people take advantage of
the further and higher education opportunities in
Scotland.

Although we have not yet had any specific
feedback, we are—as the committee can
imagine—paying close attention. We await those
initial statistics from UCAS in the next few days.

Oliver Mundell: Some institutions and courses
will be more affected than others—particularly
practical courses, which people feel have been so
limited this year that there has been no point in
being on them. Will you look at additional financial
support and at the support that is available for
such courses and institutions so that they are not
affected in the longer term by what is likely to be a
one-year issue?

Richard Lochhead: We will look at all those
issues. As | said in my opening remarks, one of
the reasons why | set up the short-life task force
was to consider the impact in term 3 and the
challenges that our colleges and universities are
facing.

Colleges, of course, face even bigger
challenges, because the short-term nature of
college courses means that there is no built-in
time—so to speak—to catch up, as there would be
for a university degree over two, three or four
years.

| assure Mr Mundell that the purpose of the task
force is to look at that and to work out how we can
help as many young people as possible to
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complete their learner journey in this academic
year. In addition to that, the task force is, of
course, looking at what the options to help people
might have to be if other plans have to be put in
place. The Scottish Government has to work with
our institutions in relation to any financial
consequences of that.

Oliver Mundell: Are you mindful of the
importance of protecting the long-term future of
smaller further and higher education institutions?

Richard Lochhead: Yes—absolutely. We are
working very closely with the Scottish Funding
Council on the impact of the pandemic, as well as
on wider challenges that have been there for some
time. We are getting regular updates. | assure the
committee again that our colleges and universities
will get through this. The Scottish Funding Council,
in particular, has shown enormous flexibility in the
way in which it is delivering the funding to our
colleges to help them get over their challenges.

Daniel Johnson: | wunderstand that, last
summer, provision was made for the potential
extension of dental courses. At the time, dental
schools in Scotland advised students that that was
a possibility. | have been informed by a constituent
that it is now actively being considered; that is the
information that one dental student has reported to
me.

Specifically for dental courses, and for other
practical courses such as medicine, will the
minister confirm whether there is going to be a
requirement to extend completion dates and
course lengths in order for people to complete the
practical elements that it is not possible to
complete right now?

Richard Lochhead: Clearly, the lack of face-to-
face teaching has had an impact on some courses
more than others. Daniel Johnson is quite right to
highlight dentistry, which is mentioned most
frequently to me as being affected. | know that the
universities that have dental courses are looking at
contingency plans to help dental students to
graduate. However, | also know that that is
challenging at the moment, because, quite clearly,
there are some practical aspects of that course
that students have to complete before they can
qualify.

The Cabinet Secretary for Health and Sport and
her colleagues are closest to this, because they
engage much more closely with the universities on
medical and dental degrees. | would be happy to
send some follow-up information to the committee.
However, | know that the University of Glasgow
and other universities are actively considering the
issue.

Daniel Johnson: | would be grateful for that
information, particularly if it could be specific about

which institutions are considering it and what the
likely length of deferment might be.

Obviously, the inability to conduct face-to-face
teaching is widespread throughout the sector. Has
the minister a specific figure for the percentage of
undergraduates and postgraduates who have
returned since the Christmas break, and what
does he expect that figure to reach in the coming
weeks? It is not going to be a static picture.

Richard Lochhead: That is a difficult question
to answer precisely. However, the guidance that
we laid out for the return this term anticipated no
more than 5 per cent of students being on campus
across Scotland. We have no reason to believe
that that has been breached to any great degree.
We are keeping a very close eye on that. From all
the feedback from our universities and, especially,
from our colleges, we know that there are very few
students on campus at the moment.

When it comes to students who stayed over for
Christmas—who did not return home—I think that
around 6,000 or 7,000 stayed in purpose-built
accommodation, although, of course, many others
will have stayed in private rented accommodation.
From meeting families and from students, | have
dozens of anecdotes about those who are still
living at their student accommodation because
they did not go home for Christmas in the first
place.

It is difficult to give a precise number, but that
figure of 5 per cent is our estimate.

Daniel Johnson: | will leave my questions
there, but | add to my request: | understand why
the minister's health colleagues would be better
placed to answer questions on medicine and
dentistry, but it would be very useful to have in
writing from him details about any similar
deferments for other courses that have practical
elements, such as in science.

Richard Lochhead: Yes.

Ross Greer: Minister, when you came to the
committee last May—I think it was then; certainly,
it was before the end of the 2019-20 academic
year—you expressed a little concern about the
variability in how further and higher education
institutions were using their student hardship
funds, as there might have been an indication that
students at some universities and colleges were
finding it easier than those at others to access
those funds. Given that we are now quite far on
from that, in terms of both the phases of the
hardship fund moneys that have been made
available and the pandemic situation, do you now
have a clear breakdown by institution of the
number of requests that were made, of how many
were granted and of how much was paid out? You
obviously know how much each institution got to
administer the funds, but do you now have a clear
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idea of how they administered them? If you do, are
there remaining concerns about variability?

Richard Lochhead: In recent days, | have seen
the figures, and the money is going out the door—
there is clearly a need for hardship funds. As |
said, the picture is variable across all institutions:
our colleges, as well as some universities, have
put a lot of their money out the door while some of
the latter perhaps have some balance left in their
funds. After yesterday’s announcement, we are
propping those funds up by a further £20 million.
From the £30 million that was announced, £10
million goes to our institutions to help them to
offset some of the losses from accommodation
refunds, cancellations and so on, and £20 million
goes via the SFC to institutions for hardship funds.

| have spoken to many of the teams that
allocate those funds and that deal with the
applications in institutions around the country. The
applications have been made a lot more flexible
over the past few months, and the limits on the
amount of money that can be given out have been
lifted. | do not detect major issues at the moment,
but we are keeping the process under review. As |
mentioned in my opening remarks, we have set up
a task force, which will meet for the first time in a
few days and will bring together various advisers
who work in universities, as well as student
representative bodies and agencies, to consider
what issues have arisen out of the hardship funds.

One of my issues is the co-ordination with other
funds in society that are available to students,
because the picture of where they can go can be
complicated for them. Awareness raising—
ensuring that all students are aware that the funds
exist and that they can access them if they
qualify—is another issue. If the committee wants
me to write back to it on the matter, | can give you
more detail.

Ross Greer: It would be useful if you could
provide further information in writing—perhaps
some version of the data, which you mentioned
that you had seen in the past couple of days.

My second question is specifically about college
students and access to remote learning. A number
of lecturers and students have raised concerns
with me about unequal access to remote learning,
for all the reasons that we are familiar with in
relation to schools. When the committee and
Parliament discussed the issue in relation to
schools, it was mentioned that COSLA had tried to
assess the level of need—how many laptops
would be required and how many families would
require assistance with setting up a home
broadband connection, for example. What
equivalent assessment has been done to figure
out the actual needs of college students in relation
to remote learning? Do we know how many

college students needed a laptop a few months
ago and how many still need one now?

Richard Lochhead: The colleges, in particular,
have put a huge amount of effort into ensuring that
laptops have been distributed to students. We
launched a £5 million digital inclusion fund, which
helped 13,500 post-school learners—13,000 of
whom were college and university students—and
we have a record of how many have been helped
through our funds. The universities and colleges
have topped up those funds with their own and
have sourced their own laptops.

The Scottish Funding Council is working on the
issue of digital access, which is significant—as
part of the budget discussions, the colleges have
raised with us the fact that that work is on-going.
Again, families who have students in the
household can access other sources of funding; |
am talking only about the funding that we have
issued through further and higher education
sources.

Ross Greer: | appreciate the information about
the funding that has been made available, but my
question was specifically about the assessment of
need, in which you said—I think—that the SFC is
involved. Has a clear assessment been done?
Was a number produced at any point that is
equivalent to the number that COSLA produced
for the number of school pupils who needed a
laptop?

Richard Lochhead: | have not seen such a
figure from the SFC yet, because it has been a
moving feast, with a lot of on-going work. As |
have said, colleges and universities make laptops
available through their own funds as well as
through Scottish Government funds. | know that
Colleges Scotland has considered the issue, too,
and it might have more up-to-date figures than |
have now.

The Convener: Are you finished, Mr Greer?

Ross Greer: | will leave it there, convener. We
can follow up the issue in writing.

10:45

lain Gray: In November, when the committee
heard evidence from the minister about the impact
of Covid on universities and colleges, he said that
the Scottish Funding Council was advising him.
Today, the SFC has advised that universities’
losses because of Covid amount to about £132
million. Is the £10 million of support that you
announced yesterday not woefully inadequate?
That is less than 10 per cent of what the SFC says
our universities need.

Richard Lochhead: [Inaudible.]—pandemic
that is taking its toll on the finances—
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The Convener: We missed the start of your
response, minister. Will you start again? | think
that you started to speak before your microphone
was on.

Richard Lochhead: The pandemic has had an
enormous financial impact across society and in
our colleges and universities. The Scottish
Government has been keen to help where it can.
We provided more than £160 million of support to
our colleges and universities—that was more than
£100 million for our universities and more than £60
million for our colleges—before yesterday’s
announcement of £30 million.

Of the £130 million that lain Gray referred to as
being the cost of the pandemic to universities,
£32.5 milion is estimated to relate to
accommodation issues such as rent refunds. We
have provided £10 million towards that; that is not
the full £32.5 million, but we will consider what
more we can do to help. Of course, the draft
budget will be presented to Parliament tomorrow.

| absolutely accept that this is a really
challenging time. When | spoke to the committee
previously, the projected deficit for our universities
as a result of the pandemic was about £176
million, whereas the latest figure is down to £50
million. At the beginning of the pandemic, we
talked about potential deficits of hundreds of
millions of pounds, but the picture has been
moving because of the nature of the pandemic. |
assure lain Gray that we are paying close
attention to the financial challenges that our
universities and colleges face.

lain Gray: In their submission, the universities
have made it clear that they will need about £200
million of additional funding in tomorrow’s budget
to achieve sustainability. | will not ask the minister
whether that will be in the budget, because | know
that he would say that we will find out tomorrow.

The minister could fix a simple component of the
financial problems that universities face. He said
that statistics show that record numbers of
Scotland-domiciled students are going to Scottish
universities. That is welcome, but one problem for
universities is that those students do not pay
tuition fees and the Scottish Government does not
fully fund their tuition—it pays only a part of the
fees. The Scottish Government prevents
universities from charging those students fees—I
support that—but it does not provide all the
funding for those students. Every additional such
student is a financial burden on universities when
they are under financial pressure for all sorts of
reasons.

A simple and fair way of supporting universities
would be for the Scottish Government to fully fund
its free tuition policy. Will the minister do that?

Richard Lochhead: | fully accept that further
and higher education faces a range of challenges,
but we are getting outstanding outcomes from our
colleges and universities. | gave statistics to show
the fantastic job that our universities are doing in
producing graduates; likewise, our colleges are
exceeding their targets for full-time-equivalent
students. The Scottish Funding Council’s review is
under way, and the issues that lain Gray mentions
around sustainability funding are among the
reasons why | commissioned that review.

There has always been cross-subsidisation
within our universities. Overall, the rate of full
economic cost recovery is higher in Scotland than
it is in the rest of the UK, although | accept that,
within that, the figure for the teaching element is
below that in the rest of the UK. lain Gray rightly
highlights that that figure is well below 100 per
cent. Part of the thinking now is about how we
address that, and that forms part of the SFC’s
review.

We are, of course, taking the universities’
budget submission into account. | do not have to
tell you that a 20 per cent increase in the
universities budget is a huge ask and, given the
state of public finances in Scotland, a very tall
order. However, we are taking on board the overall
pressures that the sector faces.

lain Gray: Does the minister really need a
review to tell him that it would be only fair for the
Scottish Government to fully fund its own free
tuition policy?

Richard Lochhead: We invest well over £200
million every year in free tuition in higher
education, which benefits our students in
Scotland. There is a fee of £1,820 for each place
that we fund in universities. Over and above that,
the teaching element in the Scottish Funding
Council is brought in for each student. Depending
on the course that is being studied, there are
different groups of payments. All the groups of
payments were increased by 1.7 per cent for this
year, so there was a slight increase in the teaching
element provided to our universities.

We have maintained more than £1 billion a year
for higher education in Scotland in the face of 10
years of austerity and the other financial
challenges that we are facing. There is tomorrow’s
budget coming, too.

Rona Mackay: | wish to ask the minister about
the guidance on essential attendance by staff and
students. Do you think that any additional
guidance is needed? In your opening remarks, you
said that you expect institutions to look after
students’ wellbeing. Is expecting them to do that
enough? Do you think that they have enough
guidance on that?
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Richard Lochhead: The universities have
assured us that they are making a huge effort to
support those students who are staying on
campus at the moment, as well as those who are
in the very few situations in which face-to-face
teaching is proceeding, to ensure that that is
extremely safe. Of course, there is guidance on
that. There is no evidence that face-to-face
teaching is not safe, in terms of the pandemic. The
overall approach to students returning to university
and college relates to transmission of the virus.

| think that the guidance that we have is
satisfactory—| have not received significant
feedback since we published it. We have regular
discussions with the trade unions as well as with
the institutions and student representative bodies.
| understand that the situation is evolving all the
time, and | hope that the guidance is working well
and that the universities are abiding by it. We stay
in close contact with them, and, if that is not the
case, people are not shy in coming forward.

Rona Mackay: Do we have a complete picture
nationally, or are some institutions better than
others at dealing with the situation? Are any of
them having difficulty with it?

Richard Lochhead: Clearly, universities and
colleges are anxious about students’ ability to
complete courses and qualifications. The current
guidance reflects the national lockdown that we
are in just now, so it is a very difficult issue. We
will have to consider carefully any future guidance,
as the lockdown will be reviewed. | understand
that the Scottish Government will say more about
education next week, which will give more clarity
to schools and, indeed, to colleges and
universities.

We are in a really difficult place at the moment.
Clearly, colleges and universities are anxious
about the impact on learning, and we have to
balance that with protecting people’s health, so we
are keeping the situation under constant review.

Beatrice Wishart: | will ask about rent rebates.
| have been stopped in the street by families who
are locked into contracts for university
accommodation. They want to support their
children as much as possible, but they do not
know whether they should continue the contracts,
in the hope that there will be an opportunity to
return to campus later this year, or whether they
should give them up. What is your advice to
students and families in that situation? What is
being considered to help students to cope with
private contracts this year?

Richard Lochhead: | welcome the decisions
that have been made so far by many universities
to refund or cancel rents or to allow people to get
out of their contracts, even without giving 28 days’
notice, which is helping tens of thousands of

students across Scotland. Of course, each
university is autonomous and we cannot dictate to
them how to run their buildings and
accommodation blocks. However, they are doing
their best to help people, and we discussed earlier
the financial impact of their doing that—they are
clearly doing it although it is costing them.

In the past few days, we have written again to
other providers of student accommodation in
Scotland, asking them to ensure that they are
being sympathetic and helpful, and pointing out
the guidance to them. With regard to private
landlords, | accept absolutely that that is a difficult
situation for families. There is a myriad of
circumstances, and many students are still in
private accommodation while others are not. It is
difficult, even for the universities and institutions,
to have a picture of who is still living in a private
rented flat and who is not. My advice to families is
to download the guidance about students not
returning to campus and to send it to their private
landlords. | know constituents who have done that
and secured a significant discount on their rent for
a few months. | can only urge students to speak to
their institutions and to take advice from them—
they should be very sympathetic—and those in
private rented flats to ensure that they show the
guidance to their landlords to try to get a discount
or rebate. Those who are experiencing financial
difficulties should apply for the hardship funds.

Beatrice Wishart: That is helpful. Daniel
Johnson touched on the issue that | want to raise
about students returning to courses that involve
practical elements. Unsurprisingly, some are not
keen to return, but they are worried about being
penalised for missing parts of the course. Have
universities been asked to be sympathetic to
students who want to delay in-person elements of
their courses? Is there an assurance that there will
be no detriment to students who want or need to
stay at home?

Richard Lochhead: The institutions have said
that they will do their utmost to ensure that no
student is disadvantaged by the pandemic.
Clearly, they face a challenge with those courses
for which, quite simply, students must complete
practical or face-to-face teaching elements before
they can qualify. We cannot have students
graduating from college to fit gas boilers unless
they have actually dismantled and put back
together a gas boiler—they cannot do that online.
The same is true for some of the university
courses that we have spoken about.

Those are the difficult issues that we face,
particularly in colleges, where there is a lot more
practical work required for qualifications, but also
in universities, for some of those courses for which
there are face-to-face requirements. | have set up
the task force to bring the agencies, the
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institutions, student representatives and trade
unions around the table to consider what needs to
be done to help all students in Scotland to
complete their learner journey. When we look at
the options, everything will have to be on the table,
because we are in an unprecedented—I hate to
use that word over and over—situation. | have no
doubt that the solutions will be unprecedented as
well, to ensure that we can help everyone to
complete their learner journey.

The Convener: We will now have questions
from Mr Neil.

Alex Neil (Airdrie and Shotts) (SNP): My
questions follow on from your point about the task
force. As you know, Richard, the transition from
school to university and/or college is an issue. Will
the task force look at those students who are due
to transition from school to university or college
this year? Clearly, there are big challenges this
year that would not normally have existed, not
least of which is the fact that blended or remote
learning has been in place for most of this year.

More generally, what is being done to monitor
the mental health and welfare of existing students
in the college and university sectors—both those
who are in attendance for the reasons that you
have outlined and those who are learning
remotely? As for school pupils, it depends on
whether they are remote learning in an
overcrowded house in a poor area and without
access to the equipment that other students may
have, and so on. That can obviously start to drag
people down. Are we monitoring the wellbeing of
students as well as looking at the additional
challenges of transition this year?

11:00

Richard Lochhead: Looking at the transition of
pupils from school to college or university, and
from college to university, is one of the key
purposes of the task force that we are setting up.
We recognise that there are significant challenges,
not least for planning. What will the figures be?
How many people will be coming? Those are
significant issues, and they will be at the heart of
the task force’s work. Likewise, John Swinney, as
the Cabinet Secretary for Education and Skills, is
looking at the schools situation and what the
implications are for the senior phase.

| have to admit that one of my biggest
challenges has been in monitoring and measuring
the impact of remote learning on the mental health
of students. We do not have a perfect way of
doing that yet. | have asked the question several
times, and, as | have said before, we have given
more resources to institutions for mental health
services, which have been warmly welcomed.

A lot of great work is going on at the coalface,
with new counsellors being employed by colleges
and universities over the past year or two and still
being put in place, as well as through existing
student welfare services. They are doing their best
to reach out to students and to stay in contact with
them. | have heard a variety of anecdotes from
students who feel that they have been made
aware of the help that is out there for their mental
health, although others, of course, say that they
are not aware of it. We have to keep a close eye
on the impact of remote learning on the mental
health of young people, and | assure Alex Neil that
we raise that issue in every conversation that we
have with the sector—indeed, it raises the matter
with us.

The Convener: Do you have any more
questions, Mr Neil?

Alex Neil: In the interests of time, | am happy to
pass on.

The Convener: | wil take a couple of
supplementary questions from Mr Greene and Mr
Greer before we come to the end of our questions.
If anyone else has a question, they should indicate
that now.

Jamie Greene: | want to press the minister
further on the money that was announced to
support universities and students. | appreciate that
the detail is to follow, but students will be looking
for reassurance that some of that money will
support them directly through rent refunds. Will
you elaborate on whether the money is going to
the institutions, to enable them to fund students, or
whether some of it will go directly to students?

As others have mentioned, not all students live
in halls of residence that are owned by
universities. Many live in houses in multiple
occupation, private rented accommodation or
private student accommodation. They will have
been away for almost four months—perhaps
longer, in some cases—yet they are still under
contract to those organisations. Will any of the
money go to them, and how will that work in
practice?

Richard Lochhead: Yes, £20 million out of the
£30 million that is going to hardship funds will be
available to students. That will also take into
account the fact that many students have not been
able to work, as they have lost their part-time jobs
in hospitality and so on because of the pandemic.
Their financial situation is compounded by the fact
that they have less income because of that, yet
they are paying rent for accommodation that they
might not be using, have not been able to get a
refund for, or whatever. We are asking the
institutions to be as flexible as possible.

You are correct in saying that we made an
announcement yesterday of money that is coming
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out of this financial year. Over the coming days,
more detail will be worked up to give some
guidance to colleges and universities about the
funding.

As | mentioned, | have spoken to many teams
that are working at the coalface on student
hardship issues, and the committee may wish to
take evidence from some of them. It is fascinating
to speak to them—they are extremely passionate
about what they do and are busting a gut to help
students. They are doing an amazing job, and |
pay credit to them.

As | said, we are giving the institutions some
flexibility. Given that we are talking about a
significant amount of money on top of the other
hardship resources that are already in the system,
including the £5 million that we announced before
Christmas, | expect that it will be helping many
students who have rent issues and their families.

Jamie Greene: Thank you. That is helpful.

We all commend the great work that is being
done on the ground in colleges and universities,
especially the good work of NUS Scotland. As you
know, its survey was quite worrying, because it
showed that, even at the moment, a quarter of
students are simply unable to pay their rent and
around a third are unable to pay their bills. My
concern, which | hope others share, is that we will
see students drop out and give up on their further
or higher education. Has there been any analysis
of the effects of Covid on participation and drop-
out rates or on the number of those who are taking
up further or higher education next year? Has the
minister had any thoughts about how we can
support those on the ground who need money
today or yesterday rather than in the weeks and
months ahead?

Richard Lochhead: | expect the new hardship
fund money to be made available and out the door
quickly—that will be in our guidance. We do not
put many conditions on the funding. There are
conditions relating to due diligence, but we give
the institutions flexibility in how they use the funds.
The funds are discretionary; therefore, to a
significant degree, decisions on whom to give the
money to and how to allocate it are in the hands of
the institutions.

It is difficult to measure the number of student
withdrawals and the number of young people who
are being put off going into further and higher
education in the future. We have discussed the
matter with colleges, which have been giving us
warning signs that they are worried about deferrals
and certain cohorts of students becoming
disengaged from college. The longer the students
learn at home, the more they feel disengaged and
might drop out. We are asking the colleges to
keep us up to date with that information. We do

not have a specific picture at the moment—the
latest lockdown is only a few weeks old—but the
information will become available in due course.
We must do our best to support students while
they are learning remotely.

With regard to the Government's overall
pandemic policy, we have to protect people’s
health and balance the harms going forward. As
the Minister for Further Education, Higher
Education and Science, | am conveying to my
colleagues in Government the harms in further
and higher education, and one of the harms that
we must try to avoid is young people becoming
disengaged.

As Colleges Scotland gives us more
information, we will do our best to keep the
committee up to date.

Jamie Greene: That would be hugely
appreciated. That data is vital in monitoring the
situation on the ground.

I guess that we do not know what we do not
know about the virus, but do you have any idea of
when students will be able to return to face-to-face
learning? It looks as though it might be March at
the very earliest. When they do return, what plans
does the Government have for a testing regime
that will give college and university staff and
students confidence that the institutions will be
safe places to return to?

Richard Lochhead: The question of when
university and college students can return to
campus is a huge one, and it is probably above
my pay grade. At the moment, we are still in a
challenging situation with the virus. Our initial
guidance was that, from mid-February, it might be
possible for more students who are on courses for
which face-to-face learning is absolutely critical to
go back, although we are talking about a small
number of students. For other students, the
general message is to stay at home until the end
of February. The beginning of March is the earliest
that we can anticipate beginning a further
staggered return of students to colleges and
universities.

| am not now in a position to say more on that.
Next week, we will be in a better position to see
whether the mid-February review might allow more
students to go back to meeting face to face, where
that is essential. We will update people on that
next week.

| am trying to remember your other question—
sorry.

Jamie Greene: It was on testing.

Richard Lochhead: The testing regime for
returning students is up and running. It is very
quiet—a skeleton staff is employed in the
universities at this stage and until the end of
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February at the earliest—but the testing is
happening, and we have extended it to students
who are returning and to those who have stayed
on campus. Several thousand students have
stayed on campus or at term-time
accommodation, and they are entitled to test as
well. We have extended who can get the test, and
the regime is in place as we speak.

Ross Greer: | will follow up Beatrice Wishart's
line of questioning. Can you confirm that, if a
student requests the termination of their tenancy
agreement under the terms of the Coronavirus
(Scotland) (No 2) Act 2020, there is absolutely no
need for their accommodation provider to ask
them for medical advice or a note from their GP?

Richard Lochhead: That is absolutely the case.
We have made that clear in the frequently asked
questions section on the Student Information
Scotland website, which we updated in the past
few days. | advise all students and their families to
use Student Information Scotland and its website,
where they will find the guidance as well the
frequently asked questions.

It is unacceptable for any accommodation
provider to ask for doctors’ notes or any other
evidence that the pandemic is the reason why a
student wants to withdraw from their lease.
Providers should be sympathetic and should just
accept the word of a student that the pandemic is
the reason why they are making the request.

Ross Greer: You will be aware that a number of
colleges—in particular, Forth Valley College—are
converting a number of their lecturer positions into
instructor positions or some variation on that. They
are, in essence, asking the same people to do the
same job but for less pay and with weaker terms
and conditions. Have you engaged with colleges
on that specific issue, and are you concerned
about the effect that that will have on a lecturing
workforce that is already under immense pressure,
for obvious reasons?

Richard Lochhead: | have spoken to the
Scottish Funding Council about that, and | have
asked it to give me a report on it, to see whether
the professional standing of lecturers in our
colleges is being affected negatively by some
colleges employing more instructors. The SFC will
get back to me with its opinion on whether it is
having that impact.

We want to support the position of lecturer being
a professional position in our colleges of further
education. Of course, colleges have always
employed instructors, who are often people from
workplace environments who have skills to pass
on but who are not lecturers. However, in the light
of the concerns that have been expressed to me
by the trade unions, which have already met to
discuss the issue, it is important that we have an

assurance from the Scottish Funding Council that
the practice is not having any negative impact on
the lecturing profession in further education.

Ross Greer: That is very interesting to hear.
When are you due to receive the SFC’s report?

Richard Lochhead: | am very encouraged by
the SFC’s review, which | think is going to be quite
radical. We have seen the phase 1 report, in which
the SFC published many of the themes that the
consultation brought out. Some exciting themes
have been identified by institutions and other
observers and commentators who have submitted
their views about the future of further, higher and
tertiary education in Scotland.

The phase 2 report is due to be published next
month, and | hope that that will still happen. The
Scottish Funding Council has been absolutely
snowed under because of the pandemic, so that
deadline might slip slightly. However, | am sure
that it will keep the committee up to date.

The Convener: | thank the minister and his
officials for their attendance today.

11:15
Meeting continued in private until 11:52.
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