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AGENDA

8th Meeting, 2019 (Session 5)

Thursday 21 March 2019

The Committee will meet at 9.00 am in the Sir Alexander Fleming Room (CR3).

1. Decision on taking business in private: The Committee will decide whether to
take items 4 and 5 in private.

2. Social Security Support for Housing: The  Committee  will  take  evidence
from—

John Blackwood, Chief Executive, Scottish Association of Landlords;

Alice Simpson, Assistant Director, Homes for Good;

Sheila Haig, Customer Manager, City of Edinburgh Council.

3. Immigration and Social Security Co-ordination (EU Withdrawal) Bill (UK
Parliament legislation): The  Committee  will  take  evidence  on  a  legislative
consent  memorandum  on  the  UK  Parliament  Immigration  and  Social  Security
Co-ordination (EU Withdrawal) Bill from—

Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older
People, Colin Brown, Solicitor, Stephen O'Neill, Social Security Policy
Team Leader, and Kieran Watson, Migration and Free Movement of
People Team Leader, Scottish Government.

4. Immigration and Social Security Co-ordination (EU Withdrawal) Bill (UK
Parliament legislation): The Committee will consider the evidence heard
earlier in the meeting.

5. Social Security Support for Housing: The Committee will consider the
evidence heard earlier in the meeting.
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Social Security Committee 

8th Meeting, 2019 (Session 5), Thursday 21 March 2019 

Social Security Support for Housing 

Introduction 
This paper provides suggested themes for discussion for the first oral 
evidence session on the Committee‟s inquiry on Housing and Social Security. 

The Committee has already heard from a number of witnesses in an informal 
session and has undertaken community engagement with tenants and 
support service providers in an event in Leith.  The Committee‟s call for 
evidence closes on 18 March, after this paper was prepared.   

The session will hear from one panel where the focus will largely be on private 
rented housing. Witnesses are: 

 Scottish Association of Landlords (SAL): John Blackwood, Chief
Executive

 Homes for Good: Alice Simpson Assistant Director

 City of Edinburgh Council: Shelia Haig, Customer Manager.

SAL and Homes for Good were both represented at the informal roundtable in 
January. At the time of preparing this paper a written submission from SAL 
had been received.  

SPICe has produced a briefing Housing and Social Security for any members 
who wish any detailed background information.   

Theme 1: Changes to Local Housing Allowance Rates 

The maximum amount of Housing Benefit (HB)/Universal Credit (UC) housing 
costs element a tenant in private renting can get is limited to the Local 
Housing Allowance (LHA) rate.   

The Scottish Government has powers over Discretionary Housing Payments 
(DHPs) (which are available to make up shortfalls between benefit and rent).  
It also has powers to vary the housing cost element of universal credit.1  For 

1
 The Scottish Government intends to use this to „abolish the bedroom tax at source‟, but 

DWP have said that this will not be until 2020 at the earliest. 
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private rents, the UC housing cost element is currently calculated using LHA 
rates 

Initially, the LHA rate allowed someone to access rents at the bottom 50% of 
the local market2.  In 2012, UK Government welfare reforms lowered this limit 
to the bottom 30% of rents.  Then, in 2013, the link between the local rental 
market and the LHA rates was broken.  Instead of being uprated to reflect 
local market rents, they were uprated by CPI and then by a maximum of 1%.  
However, since 2016, LHA rates have been frozen, as part of the four year 
„benefit freeze‟ (although targeted affordability funding is available in areas 
where rents have substantially increase).   

In addition, the level of LHA rate you can get depends on your circumstances. 
For example, the most HB/UC housing costs single tenants without children 
under 35 can get is a „shared room rate‟ i.e. the LHA rate for a room in a 
shared property.  

A key concern is that the LHA rates no longer reflect changes in market rents 
in some areas.  In 2018 Scottish Government research3 found that the most 
limited market is the Lothian 1 bedroom rate where: 

“Fewer than 5% of newly advertised tenancies are accessible at the 
LHA rate.” 

The SAL submission makes reference to the fact that they are: 

“increasingly hearing from landlords that their tenant‟s benefit is not 
sufficient to cover their rent, and often tenants do not pay the “top up” 
resulting in a gradual build-up of rent arrears.” 

The Committee may wish to discuss: 

 the impact of the changes to LHA rates on landlords letting to
tenants on benefit. Has it resulted in any behavioural changes,
e.g. have landlords reduced their rent, or are they less likely to let
to benefit tenants.

 landlords’ attitudes to letting to under 35s on the shared room
rate. For example, do landlords prefer not to offer shared
tenancies. Has the letting market become more restricted for
single young people on low incomes.

 whether landlords have experienced any problems with tenants
being unable to afford their rent because of changes to LHA rates.

 whether the Scottish Government should use its powers to vary
the UC housing cost element to change the LHA rates in any way.
If so how should this be done. What might the implications of any
change be.

2
 LHAs are set for „broad rental market areas‟, which largely, (but  not quite) co-incide with 

local authority boundaries.  To search LHA rates by postcode see gov.uk 
3
 Scottish Government (2018) Annual report on welfare reform.  Housing and social security 
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Theme 2: Implementation of Universal Credit 

UC includes a housing costs element. The housing costs element is largely 
based on the same rules as HB i.e. the LHA rules still apply.   

The SAL submission says that the main issue from a landlords‟ point of view 
is the poor administration of the UC system. Issues identified include poor 
communication by the DWP and DWP staff giving out misleading/inconsistent 
information. 

This issue was also raised by participants at the informal event in Leith.  
Examples were given of tenants being given contradictory information by job 
centre and DWP service centre staff.  There was also confusion about when a 
change of circumstances requires someone to move from HB to UC.  In 
particular, there was a common view that a change of tenancy within the 
same local authority area triggers a move to UC.  This is not the case.  This 
issue was also raised by CPAG in their written submission. 

“There are a number of examples of claimants being moved from 
housing benefit to UC unnecessarily when they move to a new tenancy 
within the same local authority. This should simply be treated as a 
change of address within HB, but some local authorities and 
Jobcentres are advising claimants that they must make a claim for UC.” 

Written evidence has included two responses from an individual landlord and 
a letting agency. Their submissions raise concerns about the problems 
landlords face when communicating with the DWP about the tenant‟s rent.
The letting agent‟s submission said: 

“Our staff have found possibly the capability and definitely the 
willingness of DWP call centre staff to offer assistance varies wildly 
from going above and beyond to try and help all involved to flat out 
insolent obstructiveness. Furthermore, we have found hour+ long call 
queues and massive inconsistency in information from one DWP call 
centre staff to the other. This has resulted in an inability to provide 
satisfactory and consistent updates to our landlords when handling UC 
tenants”

The Committee may wish to discuss: 

 the problems landlords experience when trying to assist a tenant
with a claim for UC.

 how administration of UC can be improved to meet the concerns
of landlords and their tenants.

For City of Edinburgh Council 

 how the Council ensures that relevant staff are clear about when a
change of circumstances will trigger a move from HB to UC

SSC/S5/19/8/1

3

https://www.parliament.scot/S5_Social_Security/Inquiries/SSCS519SSH01_Stuart_Cadger.pdf


 any other comments about the implementation of UC more widely
and its impact on the council housing department and housing
associations in the city.

Theme 3: Direct payments to landlords (for HB and UC claimants) 
For tenants in private rented housing, the benefit is paid to the tenant. Private 
landlords can ask the DWP to make payments direct to the landlord, for 
example where the tenant is vulnerable or in arrears, under the UK alternative 
payment arrangements (APA).  

Under UC Scottish choices, tenants can also ask the DWP to pay their UC 
housing costs direct to the landlord.  

In November 2018 (latest data) 1,319 private sector tenants had „Scottish 
choices – direct to landlord payments in place and 884 had an APA in place 
out of 20,652 Scottish private sector tenants on UC (statXplore). 

The SAL submission raises problems with direct payments. These include 
DWP not putting claimants onto direct payments to the landlord from the start 
of their UC claim when they have vulnerabilities. They also say that under the 
Scottish flexibilities the direct payment option only kicks in from the second 
payment month and could result in a tenant who struggles to manage their 
finances getting into arrears very early on in their tenancy.  

SAL‟s submission appears to argue for direct payment of the housing element 
for all tenants. This is also suggested by one of the individual landlord 
responses to the call for evidence.  

In one of the groups at the Leith event there were mixed views about whether 
rent payments should be direct to landlords by default.  Some participants 
said it would be useful for vulnerable people, but for others, who are able to 
budget, there should be a choice. 

While direct to landlord payments might create certainty for landlords, it 
prioritises rent payment over the rest of the UC award.  As CPAG‟s 
submission notes: 

“If someone who is not receiving full UC, chooses to have their housing 
costs paid direct to their landlord, they may not be left with much to live 
on.” 

The Committee may wish to discuss: 
 landlords’ experiences of trying to get HB/UC housing costs to be

paid direct to the landlord under the DWP’s alternative payment
arrangements.

 extent to which private tenants are using Scottish Choices to
request direct payment to their landlord

SSC/S5/19/8/1

4

https://www.parliament.scot/S5_Social_Security/Inquiries/SSCS519SSH02_Graham_Morris.pdf
https://www.parliament.scot/S5_Social_Security/Inquiries/SSCS519SSH02_Graham_Morris.pdf


 any problems with the interaction of the DWP alternative payment
arrangements and the ability of tenants to request direct
payments under Scottish Choices.

For SAL: SAL’s submission argues for the direct payment of the 
housing element of UC for all private tenants.  

 why the choice of how private tenants get paid their housing
costs support should be removed for all tenants.

Theme 4: Rent arrears 
There is no national evidence on rent arrears in private rented housing. The 
SAL submission says:  

“We are increasingly hearing from landlords that their tenant‟s benefit is 
not sufficient to cover their rent, and often tenants do not pay the “top 
up” resulting in a gradual build-up of rent arrears”. 

The Committee may wish to discuss: 

 what evidence is there of tenants building up rent arrears,
specifically as a result of changes to the benefit system.

 how private tenants in arrears can best be supported. What role is
there for landlords or local authorities in this respect.

Theme 5: Discretionary Housing Payments 
The Scottish Government has responsibility for DHPs. DHPs are administered 
by local authorities. They provide financial assistance to those receiving 
HB/UC housing costs, but are still having difficulty meeting their housing 
costs. They could be paid, for example, where a claimant's HB does not cover 
all their rent because of welfare reforms such as the benefit cap, where they 
need help with removal costs or help with a rent deposit. 

In 2019/20, the DHP budget is £52m for bedroom tax mitigation (which only 
applies to the social rented sector) and £11m for „other‟ which could include 
help for private sector tenants.  

Local authorities determine their own local DHP policies within the general 
framework created by legislation4.  Once in force, the DHP provisions in the 
Social Security (Scotland) Act 2018 would require local authorities to have 
regard to any guidance issued by the Scottish Government.  In the meantime 
there is guidance available from the DWP. 

4
 DHPs were fully devolved from April 2017 and legislated for in the Social Security (Scotland) 

Act 2018 but these provisions are not yet in force, so payments are currently still made under 
the Discretionary Financial Assistance Regulations 2001 (SI 2001/1167) 
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At the informal event in Leith, some participants mentioned how they relied on 
DHP payments to meet the shortfall between their benefit payment and their 
rent.  However, DHPs are not intended to be long term payments and are also 
discretionary.  Participants referred to not being sure whether they would get 
a DHP, how much would be provided and how having had a DHP previously 
made it uncertain whether they would get a repeat payment. 

The Committee may wish to discuss: 

(for City of Edinburgh Council) 

 demand for DHPs from private sector tenants in Edinburgh – how
sufficient is the budget to cope with demand.

 the council’s approach to awarding DHPs, particularly for tenants
with ongoing shortfall of benefit payment compared to rent.

 whether there should be guidance from the Scottish Government
on how DHPs should be used.

For all witnesses: 

 what, if any, changes are needed to how DHPs are administered in
Scotland

Theme 6: Homelessness and temporary accommodation 
At the informal event in Leith on 13 March, support workers reported an 
increase in clients becoming homeless due to building up rent arrears, 
whether due to increasing rents not being covered by HB/UC/DHP or other 
issues such as sanctions. It was reported recently that the City of Edinburgh 
Council had spent £28.1 million to meet an increased demand for B&B 
accommodation since 2016.5 

The Committee may wish to discuss: 
 the connection between the social security system and

homelessness
 what more could be done to reduce the reliance on B&B and other

temporary accommodation

Theme 7: Willingness to rent to people on benefits  
At the informal event in Leith, some participants commented that it was very 
difficult to find private lets for people on benefits. 

There is little Scottish specific research on the behavioural impacts of the 
changes to LHA rates, particularly since the freeze was implemented.  
Research for the DWP in 20146 found some landlords less willing to rent to 
LHA claimants following the welfare changes then in place.  As noted above, 
there have been further restrictions to LHA rates since then. 

5
 https://www.edinburghnews.scotsman.com/news/revealed-edinburgh-council-s-28-million-b-

b-bill-for-homeless-over-3-years-1-4873632 
6
 DWP (2014) The impact of recent reforms to local housing allowances. 
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The Committee may wish to discuss: 
 whether, and if so, how private landlords could be incentivised to

let properties to people on benefits.

Kate Berry 
Camilla Kidner 
SPICe Research 
14 March 2019 
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SOCIAL SECURITY COMMITTEE 

SOCIAL SECURITY SUPPORT FOR HOUSING 

SUBMISSION FROM Scottish Association of Landlords 

The Scottish Association of Landlords (SAL) is the largest and only dedicated national 
organisation that represents landlords and letting agents throughout Scotland. We support 
and represent our members’ interests through providing resources and assistance as well 
as delivering lobbying and campaigning work. 

SAL welcomes the opportunity to give evidence to the Social Security Committee’s inquiry 
into social security support for housing. 

Changes to the social security system from housing benefit administered by local 
authorities to universal credit (UC) being administered by the Department for Work and 
Pensions (DWP) is generally having a negative impact on landlords in Scotland for the 
following reasons: - 

Poor administration 
The main issue from a landlord’s point of view is the poor administration of the UC system 
by DWP and many of our members have experienced one or more of the following:–  

• DWP not replying to communications at all or not doing so within a reasonable
period of time

• In situations where a claimant is not paying rent to their landlord, DWP not
processing the request for a managed payment to the landlord or not processing it
within a reasonable period of time

• DWP staff giving out misleading/inconsistent/incorrect information to landlords
• DWP sometimes not sending payment schedules to landlords when a payment is

made to them – leaving them unclear as to which of their tenants the payment is for
and what period it covers

• Landlords unable to make contact with DWP staff over the phone within a
reasonable timeframe

• DWP not putting claimants onto direct payment to the landlord from the start of their
UC claim when they have tier 1 and tier 2 vulnerabilities. It is worth noting that DWP
consider they are not able to find out from the local authority whether the claimant’s
housing benefit has previously been paid direct to their landlord under the legacy
system and appear to be entirely reliant on the claimant admitting to having tier 1 or
2 vulnerabilities which of course claimants will not always be truthful about.

Defects in UC legislation 
1. Where payment is made directly to the landlord DWP have stated that legislation

doesn’t permit them to split it pro-rata between landlords when a tenant moves
house – the full amount of rent payment in arrears can go the new landlord if the
tenants payment date is shortly after the move date.
For example:
Tenancy agreement requires tenant to pay rent monthly in advance on 1st of each
month. Tenant is in receipt of UC and housing costs are paid direct to the landlord in
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arrears on the last day of each month. If the tenant moves house on 25th of the 
month then all the UC payment at the end of that month will be paid to the new 
landlord, leaving the old landlord’s rent outstanding for the period 1st to 25th.  

2. Tenants appear to be able to avoid direct payment of their housing costs being made
to their landlord even when they are in significant arrears by constantly cancelling
and reinstating their claim each month. When presented with a real life example of
this happening senior DWP staff admitted it is a loophole in the legislation and there
was nothing they could do to prevent the payment going to the landlord instead of
the claimant.

Scottish flexibilities 
Claimants who don’t have tier 1 or 2 vulnerabilities can’t elect for payments to be made 
directly to their landlord from the start of their UC claim. This option only kicks in from their 
second payment month and could result in a tenant who struggles to manage their finances 
getting into arrears very early on in their tenancy. 

Benefit payments not covering rent 
We are increasingly hearing from landlords that their tenant’s benefit is not sufficient to 
cover their rent, and often tenants do not pay the “top up” resulting in a gradual build-up of 
rent arrears. 

Time taken to evict tenants in arrears 
Despite government promises that the new Private Residential Tenancy regime would 
speed up the time it takes to evict a tenant in arrears, the regime hasn’t delivered on this. It 
takes at least 7 months to evict a tenant who is not paying their rent. This compounds the 
impact on landlords where one or more of the above deficiencies with the social security 
system result in a tenant getting into arrears with their rent. 
For example: 
Tenancy agreement requires tenant to pay rent monthly in advance on 1st of each month. 
Tenant fails to pay rent due on 1 April 2019. An application can’t be made to the First-tier 
Tribunal for an eviction order until the tenant has owed some rent for 3 consecutive months 
– in this case not until 1 July 2019 (the day the 4th month’s rent falls due). The tribunal
process takes at least 4 months from the point of application to the point the landlord is able
to recover possession of their property, and in many cases takes significantly longer than
that. Even in the best case scenario a tenant who is not paying their rent at all would owe 7
months’ rent by the time the landlord recovers possession.

As a result of the issues outlined above many landlords in Scotland have come to the 
decision that they would prefer not to take the financial risk of letting to tenants who are in 
receipt of Universal Credit. This will inevitably make it more difficult for claimants to secure 
accommodation in the private rented sector. 

Solutions 
We call on the UK and Scottish Governments to legislate to ensure the housing element of 
UC is paid directly to the landlord for all Scottish claimants who are tenants of private and 
social rented sector landlords. We also urge the UK Government to ensure the DWP is 
sufficiently resourced to prevent UC administrative problems and delays and make changes 
to the UC legislation to close the loopholes/defects identified above. Finally we ask the 
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Scottish Government to reconsider the procedures landlords must follow to evict tenants 
who are in rent arrears to ensure the timeframe is reduced as much as possible. 

SSC/S5/19/8/2

3



Social Security Committee 

8th Meeting, 2019 (Session 5), Thursday 21 March 2019 

Immigration and Social Security Co-ordination (EU Withdrawal) Bill: 
Legislative Consent Memorandum 

Purpose 

1. The Committee will take evidence from the Cabinet Secretary for Social Security
on the Scottish Government’s Legislative Consent Memorandum (LCM) in
relation to the UK Government’s Immigration and Social Security Co-ordination
(EU Withdrawal) Bill. The LCM is attached.

The Bill 

2. The Bill was introduced in the House of Commons on 20 December 2018. Its
main purpose is to end free movement of persons into the UK and make
European Union (EU), European Economic Area (EEA) and Swiss nationals /
family members subject to UK immigration controls. The provisions in the Bill that
trigger the requirement for an LCM, confer powers on Scottish Ministers related
to social security co-ordination.

Parliamentary procedure 

3. As required by the standing orders, the Bureau has referred the LCM to this
Committee, as lead, to consider and report. Its reasons are set out in the LCM.
The DPLR Committee will consider the LCM at its meeting on 19 March. The
Scottish Government does not intend to lodge a legislative consent motion and
sets out its reasons in the LCM.

For Decision 

4. The Committee is invited to note the LCM and report accordingly.
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LCM-S5-23 Session 5 (2019) 

LEGISLATIVE CONSENT MEMORANDUM 

IMMIGRATION AND SOCIAL SECURITY CO-ORDINATION (EU WITHDRAWAL) 
BILL 

Background 

1. This Memorandum has been lodged by Shirley-Anne Somerville, Cabinet
Secretary for Social Security and Older People, under Rule 9.B.3.1(a) of the
Parliament’s Standing Orders.

2. The Immigration and Social Security Co-ordination (EU Withdrawal) Bill was
introduced in the House of Commons on 20 December 2018. The Bill and supporting
documents can be found at: https://services.parliament.uk/Bills/2017-
19/immigrationandsocialsecuritycoordinationeuwithdrawal.html. This Memorandum
relates to the Bill as introduced. 

3. The primary goal of the Bill is to the end free movement of persons.  It also
makes provision to confer powers to Scottish Ministers in devolved areas related to
social security coordination.  The Scottish and UK Governments agree that it is a
relevant Bill under Rule 9B of Scottish Parliament Standing Orders and that the
Scottish Government must as a consequence lodge a legislative consent
memorandum.

4. The Scottish Government does not intend to lodge a legislative consent motion
in relation to the Bill. In line with Rule 9B.3.3(d) of the Standing Orders, the Scottish
Government’s reasons for not including a draft motion are set out in paragraphs 11 to
16 below.

Content of the Bill 

5. In summary, the Bill makes provision to achieve three main objectives:

• Repeal the main retained EU law relating to free movement and bring EEA
nationals and their family members under UK immigration control;

• Protect the status of Irish citizens in UK immigration law once their EU free
movement rights end; and

• Take powers to amend, by regulations, retained EU law governing social
security co-ordination, enabling policy changes to be delivered post-Brexit.

Provisions which relate to Scotland 

6. Clause 7 provides that the Bill, once enacted, will extend to England and Wales,
Scotland and Northern Ireland.

7. Part 1 of the Bill makes provision to end the free movement of persons and to
protect the status of Irish citizens in UK immigration law after their EU free movement
rights end. It repeals retained EU Law relating to free movement of persons which will
otherwise be saved in domestic law by the European Union (Withdrawal) Act 2018.
Although Part 1 extends to Scotland, it relates to reserved matters (see below).
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8. The devolved interest is in the provisions in Part 2 of the Bill, which creates
powers for Ministers of the Crown, the Scottish Ministers and Northern Ireland
departments to modify retained EU law relating to social security coordination.  As it
would be within the legislative competence of the Scottish Parliament to grant the
Scottish Ministers such powers, for devolved interests, that aspect of the Bill triggers
the requirement for consent from the Scottish Parliament.

9. By way of background on social security coordination, there are detailed EU
regulations that co-ordinate the social security systems of EU Member States.  The
rules do not replace national systems with a single European system.  Each state
remains free to decide the nature of its benefits, eligibility criteria and levels of
payment.  Instead the rules control how the systems fit together, ensuring that people
exercising freedom of movement to live and work in other member states are able to
access pensions and benefits on a broadly equal basis compared to those who have
always resided there.

10. To prepare for a possible no deal Brexit, the UK Government’s Department for
Work and Pensions (DWP) is using powers in the European Union (Withdrawal) Act
2018 (to transpose EU law into domestic law) to continue unilaterally honouring
existing co-ordination arrangements. However, the 2018 Act gives no power to modify
domestic law after the EU law has been transposed, for example to reflect changes in
benefits legislation. Part 2 of the Bill will create an additional power to make
modifications for future policy development and to keep pace with any future reforms
of the coordination rules.

Reasons for not seeking legislative consent 

11. The UK Government’s view, set out in the explanatory notes accompanying the
Bill1 on Introduction, is that only the social security coordination provisions, described
above, are within the legislative competence of the Scottish Parliament. The Scottish
Government agrees with this conclusion.

12. The Scottish Government’s current position, described in more detail below, is
that, unless there are exceptional circumstances, it will not seek consent from the
Scottish Parliament to UK legislation related to withdrawal from the EU.

13. The proposal in this Bill to confer a power on devolved administrations to make
technical fixes to retained EU social security rules is welcome and useful but it is not
essential to the delivery of the devolved social security programme.  The Bill cannot
therefore be considered to present exceptional circumstances.

14. Part 1 of the Bill relates to reserved matters, having regard to the B6 reservation
in schedule 5 of Scotland Act 1998, which reserves “the status and capacity of persons
in the United Kingdom who are not British citizens” and “the free movement of persons
within the European Economic Area”.

15. While the Scottish Government accepts that these provisions are reserved; it
cannot be ignored that the policy approach being pursued by the UK Government

1 https://publications.parliament.uk/pa/bills/cbill/2017-2019/0309/en/18309en.pdf 
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through this Bill will have pronounced and wide-reaching impacts across almost all 
areas of devolved responsibility.  The Scottish Government’s strong view is that ending 
free movement will harm Scotland’s economy, communities and public services.   

16. The provisions to protect the rights of Irish citizens are also reserved, but are
important.  UK and Irish citizens have enjoyed rights through the Common Travel Area
(CTA) for many years before either country entered the European Single Market.
Updating the statutory basis for these rights in UK legislation will provide certainty and
clarity to Irish citizens living here.  However, it is the withdrawal of the rights to free
movement – which have grown to enhance rights under the CTA – which makes these
provisions necessary.

17. While it is accepted that these considerations are not directly applicable to the
question of devolved consent; the Scottish Government cannot ignore the evidence
that a Bill which ends freedom of movement will result in substantial social and
economic harm to Scotland.

Consultation 

18. The UK Government has not conducted any formal consultation.  Arrangements
for future migration from the EU if free movement is ended would be set out in the UK
Immigration Rules, and the UK Government published a white paper on its proposals
on 19 December 2018.

Financial Implications 

19. The Bill presents no direct financial implications.

Scottish Government’s view 

20. As noted above, provisions in the Bill deal with matters that, in the Scottish
Government’s view, fall within the legislative competence of the Scottish Parliament in
relation to powers to adjust retained EU rules on social security coordination.

21. Under Rule 9B.3.3(d) of the Parliament’s Standing Orders, if a member of the
Scottish Government does not propose to include a draft motion in the Memorandum,
the Memorandum must explain why not. As the Scottish Government is not in a
position to recommend consent to the Bill, no draft motion is included.

22. The Scottish Government cannot recommend to the Parliament that it gives
consent to the Bill as currently drafted for the reasons set out in paragraphs 12 to 17
of this memorandum.

23. In addition, following events concerning the European Union (Withdrawal) Act
2018, the Scottish Government does not believe it should currently seek consent from
the Scottish Parliament to UK primary legislation related to withdrawal from the EU.
During the passage of that Bill, the UK Government sought the Scottish Parliament’s
consent, in line with the Sewel Convention. The Scottish Parliament voted (by 93 votes
to 30) to refuse consent. The UK Government then decided, for the first time since
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devolution, to continue with the Bill and legislate for matters within or affecting the 
responsibilities of the Scottish Parliament without its agreement.  

24. The Scottish Government believes that decisions on legislative consent by the
Parliament are as significant as its other legislative decisions, because those decisions
involve consenting to legislation being made for purposes within the legislative
competence of the Parliament, or which affects devolved competence.

25. The UK Government has, however, made clear that it is prepared to proceed
with any future legislation relating to the UK’s withdrawal from the EU without the
consent of the Scottish Parliament when that consent is required and sought. In the
Scottish Government’s view, the UK Government has effectively suspended the
established legislative consent process in relation to primary legislation concerning EU
withdrawal. In these circumstances, the Scottish Government will continue to work to
develop and to improve UK legislation related to EU withdrawal. The Scottish
Government does not, however, believe there is a practical purpose in lodging
legislative consent motions when the UK Government has made clear that any
decision of the Scottish Parliament is liable to be set aside. The Scottish Government
believes it is unacceptable for the deliberations and decisions of the Parliament to be
treated in this way.

26. The Scottish Government has sought, and continues to seek, urgent
discussions with the UK Government on how to strengthen and protect the Sewel
Convention, and has set out proposals for how confidence in the operation of the
legislative consent convention could be restored. The Scottish Government will
consider progress in those discussions in deciding its position on seeking legislative
consent for this Bill as its parliamentary consideration proceeds.

Conclusion 

27. It remains a matter of regret to the Scottish Government that the UK plans to
withdraw from the EU. The Scottish Government considers this will have widespread
detrimental effects on the UK and Scotland.

28. Whilst the devolved social security elements of the Bill are considered useful,
this does not override the Scottish Government’s deep concerns over the harm that
will be inflicted by those provisions in the Bill which seek to end the free movement of
persons. The Scottish Government’s position in relation to UK Bills required for the
UK’s withdrawal from the EU, of which this is one, remains that until and unless the
Scottish Government can be assured that decisions of the Scottish Parliament will be
respected, the Scottish Government will not bring forward any legislative consent
motions for Brexit-related legislation, except in the most exceptional of circumstances.

29. In addition, the UK Government has made clear that it will not accord the views
of the Scottish Parliament on consent their proper status in relation to EU withdrawal
related legislation. The Scottish Government does not therefore believe it should seek
legislative consent until there has been progress in discussions to strengthen the
convention.
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30. For all of these reasons, the Scottish Government is not in a position to
recommend that the Scottish Parliament consents to the relevant provisions of the
Immigration and Social Security Coordination (EU Withdrawal) Bill.

SCOTTISH GOVERNMENT 
March 2019 
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