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3 September 2020 
 
Dear Convener 
 
In my letter of 29 May 2020 and in subsequent constructive discussion with members of the 
Social Security Committee regarding the Scottish Government’s overall approach to Stage 2 
of the Social Security Administration and Tribunal Membership (Scotland) Bill, I undertook to 
provide further detailed information to the committee in relation to appointees and 
suspension of benefits.  
 
Appointees 
 
During Stage 1 it was made very clear to me by committee members and stakeholders that, 
while there was agreement around the general principles of the Bill, there remained a 
number of underlying issues to be resolved around the provisions on appointees. 
 
In your Stage 1 report, the Committee indicated that the Bill should outline the general 
safeguarding principles that will underpin the guidance providing mechanisms to challenge 
appointee decisions, undertake periodic reviews and resolve disputes. I am pleased to 
confirm that my proposed amendments have addressed all these recommendations.  
 
In order to achieve this appropriately, my officials engaged with the Ill Health and Disability 
Benefit Stakeholder Reference Group and the Disability and Carers Benefits Expert Advisory 
Group (DACBEAG) with a view to addressing the matters raised. DACBEAG’s 
recommendations can be found in Annex A attached.  In addition, the proposed 
amendments have also taken the evidence gathered through Experience Panels into 
account.  A survey was undertaken in June and July 2020 and a total of 259 people 
responded. The report has been published and can be found at 
https://www.gov.scot/isbn/9781800040212 .   
 
In response to the Committee’s recommendation on the use of guidance I have tabled an 
amendment to make absolutely clear that the published guidelines will set out the processes 
Ministers will follow in key areas that were of interest/concern to the committee/stakeholders.   
 
The new section 85C provides that the guidelines must set out: 

https://www.gov.scot/isbn/9781800040212
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 the steps that the Scottish Ministers will take to determine that an individual is suitable 
for appointment; 

 How a request that an appointment be made or terminated may be made and how it 
will be handled; 

 The process by which persons with an interest in the making or termination of an 
appointment will be involved in those decisions; 

 the steps that the Scottish Ministers will take to review appointments periodically (being 
in any case no more than 5 years) and the process by which that will occur, 

 How concerns about the acts, or omissions, of an appointee may be raised and how 
any concerns raised will be handled. 

The requirement to consult on the guidelines will ensure that the views of those with lived 
experience as well as stakeholders will inform the development of our decision-making 
processes. 
 
In direct response to DACBEAG’s recommendation 6, this new section of the Act establishes 
a requirement for the guidelines to set out when and how periodic reviews will be 
undertaken, allowing these to be tailored to client’s individual circumstances. 
 
We have also ensured our new section takes account of DACBEAG’s recommendations (1 
and 2) that safeguarding principles, including principles drawn from the UN Convention of 
the Rights of Persons with Disabilities, should be enshrined in law, and that an appointment 
should be made only where it is clearly the most appropriate arrangement for the individual. 

The new statutory safeguarding principles, that Ministers will be required to have regard to in 
preparing their decision-making guidelines, are that: 

 an appointment should be made only if it will benefit the client, and that benefit cannot 
reasonably be achieved without the appointment; 

 it should last for only so long as it continues to secure that benefit; 

 so far as reasonably practicable, before decisions are made persons who may be 
affected are consulted, and due account is taken of their views (or, if they are 
incapable within the meaning of the Adults with Incapacity (Scotland) Act 2000, their 
wishes and feelings); 

 decisions should be made in the basis of good information; 

 decision-making processes should, so far as reasonably practicable, take account of 
the circumstances of individual cases, and; 

 persons who may be affected by decisions are given adequate information and support 
in relation to their involvement in the decision-making process. 

In preparing or revising the guidelines the amendments will also specify that the Scottish 
Ministers must consult the Commissioner for Children and Young People in Scotland, the 
Mental Welfare Commission for Scotland, the Public Guardian (established by section 6 of 
the Adults with Incapacity (Scotland) Act 2000), and local authorities. 

In addition to these safeguarding principles that will inform the guidelines, we have also 
created new duties in new sections 85A and 85B for the Scottish Ministers to have regard to 
the views of the individual and other interested persons when deciding to make or terminate 
an appointment.  Where the individual is an adult who is regarded as not having capacity 
within the meaning of the Adults with Incapacity Act, Ministers will be required to have regard 
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to their wishes and feelings. This is entirely in line with the recommendations, and underlines 
our commitment to embedding respect for individual rights in the decision-making process.  

The provisions of new sections 85A and 85B respond to stakeholder feedback and 
DACBEAG recommendations 6 and 12. They create new rights for a wide range of persons 
to request, at any time, that Ministers review decisions about appointments. 

In response to DACBEAG’s recommendation 7, and the strong views expressed during 
Stage 1 proceedings for this Bill, section 85D creates a significant new right for individuals 
who are dissatisfied with the outcome of a review of an appointment decision, to make an 
application to the First-tier Tribunal  for a decision.  

I have also taken on board concerns raised at stage one, and the Committee’s subsequent 
recommendation, in relation to the risk of coercion in the context of appointments for adults 
with capacity. In response to these concerns, and in line with DACBEAG’s recommendation 
11, the new section 85B (4&5) will introduce a further safeguarding measure, requiring a 
third party certification process for appointees for adults with capacity. The third party will 
certify:  

 that the adult is not incapable within the means of the Adults with Incapacity (Scotland) 
Act 2000,  

 that the individual understands the effect of the appointment,  

 that the individual has not been subject to any undue influence in giving their agreement 
to the appointment and  

 that the proposed appointee is an appropriate person to act on behalf of the individual 
in connection with the determination of their entitlement to assistance.  

  

The third party will be acting in a professional capacity providing an additional safeguard 
against coercive situations. This will provide a more proportionate safeguard for clients with 
an existing relationship with professionals, including those who are terminally ill.   

Regulations will set out who can certify such agreements, and I intend to consult on who can 
carry out this role. To ensure that clients who cannot, or do not wish to, use a third party 
professional prescribed in the Regulations can still benefit from this, they will also prescribe 
Social Security Scotland as an option for certification. This will allow such clients to access 
appropriately trained staff who can provide the certification in their case if necessary. 

In response to DACBEAG’s recommendation 9, we have also responded to concerns that 
appointees need to be suitably supported to carry out their role effectively. New section 85E 
specifies that an appointee must have regard to any guidance issued by the Scottish 
Ministers about the way in which it should be carried out and that guidance must also be 
published.  
 
I can therefore reassure the Committee that we have implemented the committee’s 
recommendations after thorough consideration of the significant stakeholder evidence 
gathered.   
 
Suspension of Benefits 
 
I am pleased to confirm that I have tabled amendments to modify the Social Security 
(Scotland) Act 2018 to allow for both the suspension of assistance and the non-payment of 
assistance in prescribed circumstances. 
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As I indicated during the Stage 1 debate, I was minded to bring forward these provisions if 
they had broad support from stakeholders. I can confirm that key stakeholders such as 
Citizens Advice Scotland, Child Poverty Action Group in Scotland, Inclusion Scotland and 
the ALLIANCE have all indicated their support. 
 
These provisions are not intended and will not be used in a punitive way. Our approach on 
overpayments has been guided by engagement with stakeholders and people with lived 
experience. Stakeholders have been clear about the situations where it is desirable to be 
able to temporarily stop payment of assistance, to ensure consistency and coherence with 
the current UK social security system, and to strengthen and improve client’s rights in 
comparison to the UK system. 
 
Non-payment of assistance due to prescribed circumstances 
 
In relation to non-payment of assistance in prescribed circumstances, this amendment will 
empower Ministers to prescribe in regulations the circumstances in which an individual will, 
notwithstanding that the eligibility rules are met, be entitled to be paid no assistance (or a 
specific component of assistance). 
 
I propose that there are broadly two circumstances in which such a power might be used: 
first, where the client is resident in a specific type of accommodation where their needs are 
met through other public funds, such as during periods of time spent in a care home, 
residential care, legal custody or in hospital; second, where the client is entitled to two 
‘overlapping’ benefits, that are paid to the client for broadly the same purpose, and to meet 
the same type of need. 
 
For clients who are resident in specific types of accommodation, these amendments will 
ensure that despite not being paid all or part of a particular form of assistance, those clients 
will nevertheless remain entitled to that assistance. This will also ensure that when a client 
leaves that type of accommodation, their entitlement to be paid assistance can be quickly 
resumed by Social Security Scotland. 
 
Stakeholders have been clear that this is essential in circumstances where a client is entitled 
to a reserved benefit, where it is the concept of entitlement rather than payment that is 
essential to continuing to receive all or part of that reserved benefit. Stakeholders have also 
been clear that the concept of ‘overlapping benefits’ is necessary to preserve client’s 
entitlement to more than one form of assistance. My amendment ensures that this will be 
clearly provided for in the Act. 
 
Suspension of payment of assistance 
 
In relation to suspension of assistance, I am proposing that there will be three broad 
circumstances in which Social Security Scotland may seek to suspend payments of a form of 
devolved assistance.  
 
First, the amendments will provide a power to suspend assistance where a client fails to 
provide information that is necessary to ensure that the client meets the on-going conditions 
of entitlement. I wish to be clear that this option will not be the first resort of Case Managers 
working for Social Security Scotland where a client fails to provide information, nor will it be 
used lightly; we will seek to maximise every opportunity to engage with clients, to 
communicate clearly what information we need and why, and what action might be taken if 
the client does not provide the information. 
 



5 
 

However, due to the significant impact that suspension of entitlement to assistance can 
have, it is only fair that there are appropriate safeguards built-in to this process. As set out in 
the Bill, Ministers will be required to give due regard to a person’s financial circumstances 
before suspending a payment and the decision to suspend payment will only be used where 
it is reasonable to do so. In addition, a decision to suspend assistance will be kept under 
review and accompanied by a right on the part of the client to request a review. Case 
Managers will seek to avoid the need for suspensions wherever possible, and an individual 
will be paid any assistance they are subsequently found to be entitled to immediately after 
the suspension is lifted.  
 
Secondly, the amendment makes provision to suspend payment of assistance whilst 
alternative payment arrangements are made, including circumstances in which a client’s 
assistance may be paid to a third party (such as an appointee). There is also provision to 
suspend payment of assistance in order to protect the individual from financial abuse, where 
information is brought to the attention of Scottish Ministers by a third party, such as the 
Office of the Public Guardian or a local authority carrying out an investigation about possible 
financial abuse. I believe it is necessary and responsible to take a power to suspend 
assistance to protect individuals from financial abuse in these types of situations. As with 
suspensions for failure to provide information, clients will have a right to request a review of 
a decision to suspend.  
 
As I mentioned above, this power will only be used where suspension is necessary because 
the person who was receiving the payments can no longer do so, and there is no one 
immediately available to receive payments in place of this person. Social Security Scotland 
will be required to have regard to the financial circumstances of the client, and both the client 
and anyone with authority to act on their behalf will be able to put forward representations 
about the client’s financial circumstances. The intent is to balance the financial 
considerations relating to the effect of suspending payment with considerations about the 
suitability of continuing to pay assistance as before.   
 
Finally, the amendment will make provision for suspension at the request of the individual. 
Stakeholders have raised the issue of clients who are forced to leave the family home due to 
a risk to their own safety, and who no longer have access to the bank account that 
assistance is paid into. Social Security Scotland will also be required to lift the suspension at 
the individual’s request.  
 
I am acutely aware that issues in relation to appointees and in relation to suspension of 
benefits are of importance to members.   I hope that this letter has provided reassurance to 
committee members that the Scottish Government has listened carefully to stakeholders and 
has taken appropriate actions in relation to their views and recommendations.   
 
As always, I would be happy to discuss any of the aspects of these amendments with 
members ahead of Stage 2 next week.   
 
 
Yours sincerely, 
 

 
 
 
SHIRLEY-ANNE SOMERVILLE 
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Annex A 

DACBEAG Recommendations in relation to Appointees and Scottish Government 
response 
 

Recommendation Accept – Y/N/Partial 

 
Recommendation 1: Safeguarding principles 
should be enshrined in law. How they are 
realised should be set out in guidance. These 
principles should be drawn from the UN 
Convention on the Rights of Persons with 
Disabilities.  
 

 
Accept 

Recommendation 2: Supported decision-
making should be the preferred method of 
supporting disabled people to claim social 
security and maintain their awards. 
Appointments should be made only where it is 
clearly the most appropriate arrangement 

 
Accept 

Recommendation 3: To allow for supported 
decision-making, social security administration 
must be appropriately accessible.  
 

 
Accept 

Recommendation 4: The concept of “implicit 
consent” should be integrated into staff 
guidance to allow the Agency to discuss a 
claimant’s social security claim with the people 
who are supporting them without undue barriers 

Partially Accept. The Scottish 
Government considers that this 
concept is already in place 
within Social Security Scotland  

Recommendation 5: Disabled people, their 
families and carers should be provided with the 
increased resources and tools necessary to 
understand and empower supported decision-
making. Organisations that provide this support 
directly must also be provided these resources 

Partially Accept. The Scottish 
Government considers that this 
is already in place. 

Recommendation 6: Appointee reviews should 
be conducted at major transition points in a 
claimant’s life. Ad-hoc reviews, and frequency of 
further reviews, should be tailored to each 
claimant’s individual situation.  
 

 
Accept 

Recommendation 7: A formal independent 
dispute resolution mechanism should be put in 
place to address disagreements in the 
appointments process. We do not have a strong 
view on what exactly this process should look 
like, so long as any barriers to access it are 
minimised and the rights, needs and wishes of 
the disabled person are protected. 
 

 
Accept  

Recommendation 8: The administration of 
appointees should be designed in a way that 
proactively avoids disputes. Identifying high-risk 
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appointments early and giving claimants a safe 
space to discuss concerns with Agency and 
other support staff will be key to this approach. 
A specialist team should be created and 
maintained to lead on this.  
 

Partially Accept. The Scottish 
Government will consider 
further whether a specialist 
team should be created and 
maintained to lead on this. 

Recommendation 9: The Scottish Government 
should consider whether corporate appointees 
should have specific obligations, like ensuring 
their client receives regular income 
maximisation advice, defined and monitored as 
part of their role. Guidance should be provided 
that clearly sets out what these obligations are 
and how they should be met. Any new 
requirements must be coupled with the financial 
resources necessary to implement them. 
 

Partially Accept  
 
The Scottish Government 
recognises the point that is 
being made but considers that 
this would be better achieved in 
other ways, such as through our 
benefit take up strategy and the 
obligation to inform individuals 
about possible eligibility. 
 
We propose to amend the Bill to 
ensure that appointees must 
have regard to any guidance 
issued to them by Ministers, 
and we will consider as part of 
the development of that 
guidance how best to ensure 
that the interests of clients 
represented by corporate 
appointees can be furthered.  

Recommendation 10: Appointment decisions 
should be made with a thorough understanding 
of the other support the claimant is engaged 
with. Where the agency identifies further support 
may be beneficial, referrals to local support 
services should be made.  
 

 
Partially Accept 
 
We agree in principle with this; 
however practical and legal 
impacts will require further 
careful consideration.  
 

Recommendation 11: Safeguarding processes 
must be carefully balanced against 
administrative delays and other burdens. If the 
proposals for requiring a prescribed person to 
witness an appointment are accepted, they 
should be implemented in a way that minimises 
administrative burden on applicants.  
 

 
Accept 

Recommendation 12:  The Scottish 
Government should take a “test and learn” 
approach to the newly implemented appointee 
process, including committing to a formal 
review.  
 

 
Accept 
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By email: jimmccormick16@gmail.com 
 
     3 Septemebr 2020 
 
Dear Jim, 
 
Thank you for your letter of 14 August 2020 regarding appointees in the Scottish social security 
system.  
 
Firstly let me thank you and other group members for agreeing to meet with officials to formulate 
this advice at such short notice, and for providing it so quickly in difficult circumstances. This is 
greatly appreciated in the context of the Bill the recommendations will inform, which is making its 
way through the Scottish Parliament as I write.   
 
I am pleased to hear of your constructive discussions with officials and welcome your feedback. 
I have considered all of your recommendations and am pleased to confirm that I broadly support 
most of them.  While some of your recommendations will affect the Bill, others will require 
consideration over a longer timeline.  I have indicated in my response where that is the case.   
 
Recommendation 1: Safeguarding principles should be enshrined in law. How they 
are realised should be set out in guidance. These principles should be drawn from the 
UN Convention on the Rights of Persons with Disabilities.  
 
I am happy to accept this recommendation. While it was always our intention to publish 
detailed guidance on our approach to making, reviewing and terminating appointments, I 
recognise that it would provide greater reassurance if our commitment to publish that 
guidance, and the principles we will follow in doing so, are included in the Bill. 
 
I recognise the point you have made in relation to the ongoing Scottish Mental Health Law 
Review being led by John Scott QC and the potential for change to the Adults with Incapacity 
(Scotland Act) 2000.  We will look to amend the 2018 Act to include a set of principles, 
drawn from Art 12 UNCRPD, that Ministers will have regard to in preparing and revising their 
guidelines governing their decision-making on appointments, with one exception.  
 
I am unable to commit to ‘regular review by a competent, independent and impartial authority 
or judicial body’. I recognise that that is one of the functions of the Office of the Public 
Guardian Scotland (OPGS) in relation to financial Guardians. In that context the oversight is 
funded through fees paid by the adult themselves which would not be appropriate here.  
 

http://www.lobbying.scot/
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We understand there are far fewer Guardians than there will be appointees in Scotland and I 
consider that in this setting this type of supervision would be disproportionately burdensome 
for appointees, clients, and Social Security Scotland. We believe our proposals for periodic 
review, accompanied by a right to request a review and the introduction of an independent 
dispute mechanism in the form of a tribunal, which I will discuss later in this letter, will 
provide sufficient checks and balances.  

 
Recommendation 2: Supported decision making should be the preferred method of 
supporting disabled people to claim social security and maintain their awards. 
Appointments should be made only where it is clearly the most appropriate 
arrangement. 
 
And: 
 
Recommendation 3: To allow for supported decision making, social security 
administration must be appropriately accessible.  
 
I agree wholeheartedly with these recommendations. The 2018 Act is already underpinned 
by principles that require Social Security Scotland to put the needs of those who require 
assistance first, and advance equality and non-discrimination. Sections 4, 5, 6 and 10 of the 
2018 Act underline our commitment to inclusive communications, accessible information and 
the importance of independent information, advice and advocacy.    

It may be useful to note that officials commissioned research with Experience Panels in 
parallel with this advice, which has now been published. This research has indicated that 
there may be a lack of awareness that existing policies allow third party representatives to 
help a client to complete the documentation, make online applications, receive copies of 
correspondence, etc, it should be possible to do more to promote this kind of support ahead 
of the use of an appointee. 

Recommendation 4: The concept of “implicit consent” should be integrated into staff 
guidance to allow the Agency to discuss a claimant’s social security claim with the 
people who are supporting them without undue barriers. 
 
I am happy to accept this recommendation. A policy has already been developed and is in 
use by Social Security Scotland where explicit consent from a client is unavailable. This was 
developed with significant input from a wide range of stakeholders and takes into account 
our legal obligations under GDPR. This is the first iteration of that policy which will continue 
to to be reviewed and improved over time as we receive further feedback from clients and 
stakeholders, and as we begin to deliver recurring and more complex benefits.  

Recommendation 5: Disabled people, their families and carers should be provided 
with the increased resources and tools necessary to understand and empower 
supported decision making. Organisations that provide this support directly must 
also be provided these resources. 

I fully accept the premise of this recommendation, that support should be provided to clients 
and their carers to interact with the benefits system. That is why ‘Our Charter’ already sets 
out our commitment to inclusive communications and design principles. In the financial year 
2020-21, the Scottish Government is investing almost £4.5 million in grant funding 
specifically to support welfare advice services. A number of provisions have already been 
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made in the 2018 Act that can be seen as contributing towards this, including a commitment 
to £5m per annum to support people’s right to advocacy support, with an interim service 
having commenced on 30 June 2020. In addition there has also been significant investment 
to ensure that there is local delivery support from Social Security Staff, pre-application 
advice and help. Taken together, these measures already provide significant extra resource 
and a tiered approach to support to meet varying degrees of need.  

Recommendation 6: Appointee reviews should be conducted at major transition 
points in a claimant’s life. Ad-hoc reviews, and frequency of further reviews, should 
be tailored to each claimant’s individual situation.  
 
And: 
 
Recommendation 12:  The Scottish Government should take a “test and learn” 
approach to the newly implemented appointee process, including committing to a 
formal review.  

These recommendations are consistent with the views of Experience Panels mentioned 
above, who favoured circumstance specific reviews. Given that many clients who will 
transfer to Social Security Scotland in various age groups will have an existing appointee, 
and relatively little is known about that caseload at this time, I agree that in as far as 
possible, we should take this opportunity to take stock of the arrangements already in place.  

I am happy to confirm that we plan to introduce a formal periodic review.  I agree that it 
would be beneficial for us to take a flexible approach, in which we could carry out further 
analysis with a view firming up that policy based on evidence, as we learn more. In any case, 
however, it is my intention that a review should be undertaken no less than every five years.   

In addition we will introduce a right for the client (and others with an interest in their welfare) 
to request that Social Security Scotland carry out a review when they consider this 
necessary.  

Recommendation 7: A formal independent dispute resolution mechanism should be 
put in place to address disagreements in the appointments process. We do not have a 
strong view on what exactly this process should look like, so long as any barriers to 
access it are minimised and the rights, needs and wishes of the disabled person are 
protected. 
 
I am happy to confirm that I accept this recommendation. We have sought to amend the Bill 
to allow for an application to be made to the First-tier Tribunal where there is a dispute about 
an appointment decision. I understand there was some deliberation about what the dispute 
mechanism should be. I am grateful for the examples provided and the detailed advice 
around how these might operate.  

Given that tribunals are a familiar process for Social Security Scotland, clients and 
representatives, and the Scottish Courts and Tribunal Service already hear devolved social 
security appeals, I believe this is the most appropriate method and simpler to set up than an 
ombudsman or other type of arbitration.  

We will work with stakeholders including Scottish Courts and Tribunal Service to develop the 
procedural rules and composition of the panel to ensure they have the appropriate skills and 
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experience for each of the different types of appointment i.e. children, adults with capacity, 
adults without capacity and the deceased.  

Recommendation 8: The administration of appointees should be designed in a way 
that proactively avoids disputes. Identifying high risk appointments early and giving 
claimants a safe space to discuss concerns with Agency and other support staff will 
be key to this approach. A specialist team should be created and maintained to lead 
on this.  
 
I agree that in the making of any appointment, Social Security Scotland staff should aim to 
deal sensitively with these often complex situations to avoid conflict. It is also clear that staff 
will need to be supported with appropriately detailed guidance and training. On the specific 
recommendation of a specialist team within the agency, I am not able to commit to this at 
this time as a decision about exactly how resources for this will be structured will require 
further consideration. I therefore partially accept this recommendation.  

Recommendation 9: The Scottish Government should consider whether corporate 
appointees should have specific obligations, like ensuring their client receives regular 
income maximisation advice, defined and monitored as part of their role. Guidance 
should be provided that clearly sets out what these obligations are and how they 
should be met. Any new requirements must be coupled with the financial resources 
necessary to implement them. 
 
I am grateful to the group for highlighting this issue, which had not been raised to date.  
Corporate appointees are most often already regulated bodies such as the local authority, a 
registered social care provider or a charity, and are usually put in place as a last resort 
where there is no family member or friend willing or able to act on behalf of an individual.  

They are largely funded to support clients with a range of matters including with their money, 
bills, bank accounts and it would be a duplication of funding to pay them twice for that 
activity.  

While it is reasonable that Scottish Ministers clearly set our expectations of appointees at the 
outset, an appointment under section 58 of the 2018 Act is made for the explicit and limited 
purpose of acting on behalf of an individual in connection with the determination of 
entitlement to assistance, and receiving that assistance on their behalf.   

I therefore do not agree that it would be appropriate or workable to impose specific duties on 
individual corporate appointees that are not imposed on any other client, or individual acting 
on behalf of another person. Income replacement benefits are currently administered by 
DWP or HRMC and this would also make it impractical to measure or enforce.  

Scottish Ministers have a duty under Section 3 of the 2018 Act to keep under consideration 
what steps they could take to ensure that individuals are able to access all that they are 
eligible to be given through the Scottish social security system. I will consider further whether 
and how we might engage with corporate appointees to promote income maximisation as 
part of our broader take-up strategy and our duty to inform clients (and by extension anyone 
acting for them) about possible eligibility to other forms of assistance.   
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Recommendation 10: Appointment decisions should be made with a thorough 
understanding of the other support the claimant is engaged with. Where the agency 
identifies further support may be beneficial, referrals to local support services should 
be made.  

I fully understand the rationale behind this recommendation, and the potential benefits of this 
approach, in deciding whether or not a client requires an appointee.  However,  Social 
Security Scotland would have to have access to significant quantities of information. They 
would also have to share information with a range of organisations and third parties involved 
with that client.  

I am mindful of what has been said in recommendation 11 about balancing administrative 
delays and other burdens, and consider that implementing this recommendation could build 
in significant delay.  

It would also be reliant on the appropriate data sharing agreements being in place to share a 
client’s personal and health information with third parties.  

As part of the package of changes we propose to make to the Bill we will to include a 
principle that that, in so far as reasonably practicable, before decisions are made persons 
who may be affected are consulted and due account taken of their views. This may already 
go some way to meeting the wider aim of this recommendation. However, the feasibility of 
this on a number of levels will require further detailed consideration and I am therefore not 
able to accept it in full at this time. 

Recommendation 11: Safeguarding processes must be carefully balanced against 
administrative delays and other burdens. If the proposals for requiring a prescribed 
person to witness an appointment are accepted, they should be implemented in a way 
that minimises administrative burden on applicants.  
 
I accept this recommendation. The main purpose of the introduction of the new provision for 
appointees for adults deemed to have capacity within this Bill, was to protect and improve 
the application process for clients with a terminal illness. Ensuring any process minimises 
the burden on clients and does not cause delay is therefore a priority in instructing the Bill 
provisions.  All service design relating to this form of appointment and any regulations in this 
regard will take account of this concern.  

Finally, my officials asked the Group to consider the proposal from SAMH, that appointee 
agreements for adults with capacity are certified by third party.  I note the Group’s support for 
additional safeguards, provided they do not lead to delays or an additional burdon for the 
client.  I can confirm that the Bill will include provision to provide this as an option for adults 
with capacity. This will provide a more proportionate safeguard for clients with an existing 
relationship with professionals, including those who are terminally ill.  I intend to consult on 
who can certify such agreements and to ensure that this does not cause a barrier to clients 
who cannot, or do not wish to use this option, this will include Scottish Ministers. This will 
allow clients to access other methods of vetting provided by the agency.  
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Once again, I would like to take this opportunity to thank you for your continued support as 
we work toward creating a social security system that is reflective of our ethos of dignity, 
fairness and respect.  
 

Yours sincerely, 

 

SHIRLEY-ANNE SOMERVILLE 
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Disability and Carers Benefits Expert Advisory Group 
 

 Consideration of Proposals for Social Security Appointees   
 
BACKGROUND 

1. Accessing social security benefits necessitates interaction between a client 
and the agency processing the application at a number of stages, and the 
completion of a sequence of key tasks including: the initial application; declaration; 
receiving notification of the outcome and exercise of dispute rights; receipt of the 
money; and an ongoing obligation to report relevant changes in circumstances.  

2. However, it is acknowledged that there are cohorts of clients for whom it 
would be impossible to complete all of the tasks required by the system, because of 
their condition, age or other difficult or sensitive circumstances.  

Appointees in the DWP system  

3. Where a client in the DWP system is found to be entitled to benefit, but their 
application suggests they are incapable of managing their affairs, and there is no 
existing other legal acting person appointed, the DWP may bridge this gap by 
appointing a person over the age of 18 to act on their behalf in relation to their 
benefit claim(s). Although the appointeeship will usually arise out of a claim for a 
particular benefit, the arrangement continues to apply to all interactions in relation to 
that claim and future claims to any other benefit, unless it is later terminated, or the 
client or appointee dies.  

4. The need for an appointment is most often identified by a DLA/AA/PIP 
decision maker who will instigate the appointee action. Where DWP identifies that an 
appointee may be appropriate, both the client and the appointee will receive a visit 
from a DWP officer to make the appointment. To carry out these visits DWP has 
invested significant resources in a large network of peripatetic visiting officers across 
Scotland.  

5. The visit is designed make an independent assessment in-person of the 
client’s ability to manage their financial affairs and, more specifically, their ability to 
understand how to make and manage a claim to benefit. Where possible this 
interview would usually be done separately first, before proceeding to interview the 
proposed appointee.  

6. The interview of the proposed appointee is designed to understand the 
relationship between them and the client, assess their suitability to the extent that 
that may be possible, ensure that they understand the purpose of appointeeship and 
the rights and responsibilities associated with the role. Unlike some other legal 
proxies this process is free of charge to the client and the appointee cannot claim 
any expenses. DWP reviews appointees after 5 or 8 years depending on age 
through a paper process which was introduced in 2011.  

7.  DWP also makes an appointee by default for every child under the age of 16 
and they assume responsibility for the child’s benefit. They are usually the same 
person or entity who is in receipt of any child benefit being paid, most often a parent, 
or in some cases the local authority.  No face to face visit to either the child or 
prospective appointee it is undertaken in the making of this appointment.  
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Scottish Government Proposals  

8. To ensure equal access to social security for all, the Scottish Government has 
identified the need to enable appointment of an adult, over age 16, to act on behalf 
of the following groups of clients, differing slightly from the DWP system:  

 Adults legally regarded as incapable within the definition of the Adults with 
Incapacity (Scotland) Act 2000 - where there is no guardian acting or appointed 
under the Adults with Incapacity (Scotland) Act 2000, or other legal acting body 
such as an attorney - with equivalent financial powers.   

 Children  -  only where there is no one who lives with and has care of a child 
under 16, who has legal authority, and is willing and practicably able to act on 
their behalf 

 Adults capable of acting, but due to difficult circumstances wish for an 
appointee to act on their behalf 

9. Section 58 of the Social Security (Scotland) Act 2018 (‘the 2018 Act’) already 
makes provision for appointees for adults regarded as lacking capacity. The Scottish 
Government is seeking to make provision for both children, and adults with capacity, 
within the Social Security Administration and Tribunal Membership (Scotland) Bill 
2020, introduced to Scottish Parliament on the 27 April 2020. 

Existing Commitments  

10. In the vast majority of cases in the DWP system, the need for a 
proxy/appointee for an adult is identified when a child on DLA reaches the age of 16, 
or in the course of a claim for AA - often prompted by the onset of dementia.  It is 
therefore likely that as Social Security Scotland begins delivering equivalents of 
these benefits it will gradually surpass DWP as the main agency identifying and 
making new appointments of this type.  

11. The Scottish Government is committed to a safe and secure transition for 
clients already in receipt of disability benefits transferring over the coming years. We 
recognise that devolution means that two separate systems will be running in 
tandem, and in many cases the largest share of a client’s benefit will still be being 
paid by DWP. It is important that we do not disrupt existing arrangements 
unnecessarily or place a disproportionate administrative burden on carers or indeed 
Social Security Scotland. 

12. In March 2019 in our ‘Disability Assistance in Scotland’ consultation, we set 
out our intention to ensure continuity by honouring existing appointees for adults 
through a simple administrative process, without the need to go through the entire 
appointment process. However, it is important that we, and other interested parties, 
are satisfied that the ongoing arrangement is still appropriate and meets the needs of 
the client.  Any proposals must also consider the impact on those effectively 
becoming a dual appointee, who would still be subject to the respective review and 
termination processes of DWP and Social Security Scotland (once decided).  
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13. We have also been in discussions with DWP with the aim of a putting in place 
a reciprocal agreement to enable Scottish appointees, once put in place, to act in 
place of clients for DWP benefits and within that system in future.    

 

EXISTING PROVISION IN THE 2018 ACT (Annex B)  

Adults legally regarded as incapable of: acting; or making, communicating, 

understanding, or retaining the memory of decisions  

14. While the Scottish social security system is new, we know that the 
appointment process we put in place for adults regarded as lacking capacity must fit 
into a broader landscape of existing legal proxies, both under the Adults with 
Incapacity (Scotland) Act 2000 (Power of Attorney and Guardians) and in the DWP 
and local authority systems. There are an estimated 80-100,000 DWP appointees 
already acting in the reserved system in Scotland, in excess of 600,000 Powers of 
Attorney and 18,651 active Guardians registered with Office of the Public Guardian 
(Scotland).  
 
15. Section 58 of the 2018 Act states that Ministers can terminate an appointment 
at any time,  and under new provisions in the recently introduced Bill, they would be 
obliged to review an appointment where another person with legal authority, or 
someone who resides with them, and has the care of the individual requests it. It is 
also the intention that where another person is granted financial powers on behalf of 
a client under the Adults with Incapacity (Scotland) Act 2000 any appointment 
already in place would be terminated .   
 
16. Since the 2018 Act came into force, we have engaged with other relevant 
policy areas in Scottish Government including those dealing with the reform of the 
Adult with Incapacity Act 2000 and Adult Protection, as well as with the Mental 
Welfare Commission for Scotland and the Office of the Public Guardian (Scotland) to 
better understand the challenges of designing the appointee process. 

17. We recognise that it must be quick and accessible and not too onerous for 
appointees (who are often primary carers), but also have regard to the views of the 
client and provide proportionate safeguards against theft and financial abuse. It must 
also be compatible with the principles of the Social Security (Scotland) Act 2018 and 
Charter and with the UN Convention on the Rights of Persons with Disabilities 
(UNCRPD). 

Assessing Capacity  

18. As Section 58 stipulates that individuals must be regarded as incapable within 
the meaning of the Adults with Incapacity (Scotland) Act 2000 before an appointee 
should be put in place, Social Security Scotland’s processes must include 
consideration of whether clients will fall within that definition.  

19. Given that the majority of requests to become an appointee will arise through 
applications for disability assistance, we must consider whether it is necessary or 
feasible in these cases to require additional medical evidence. This is a requirement 
in some other proxy application processes which include a processing fee (e.g. 
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Guardian, Access to Funds cost £91 to register) but could increase costs and 
introduce delay to the processing of applications.  

20. In last year’s consultation document we set out a preference for an alternative 
model, broadly based on that used by DWP, as set out above. Medical and other 
information is gathered as part of the application process for the relevant form of 
disability assistance, and from the appointee in advance of a face to face 
interview/visit to the client.  

21. This is relatively quick given the fact that the assessment of entitlement to 
disability assistance already relates to function and has the advantage of seeing the 
client face to face which provides an additional safeguard. Further, Local Delivery is 
a brand new service within Social Security Scotland and there is likely to be scope 
for improvement within the visit process itself. 

NEW PROVISIONS IN THE SOCIAL SECURITY ADMINISTRATION AND 

TRIBUNAL MEMBERSHIP BILL (Annex C) 

Children  

22. In Scotland, the system of parental rights and responsibilities under the 
Children (Scotland) Act 1995 already provides parents with the legal basis to deal 
with a child’s property (which includes assistance given under the Social Security 
(Scotland) Act 2018) on behalf of the child, and to act as the child’s legal 
representative. Therefore, for the purposes of the Scottish social security system, it 
is not necessary to appoint an individual who already has a legal right to act on a 
child’s behalf. 

23. However, some children could be living with relatives, older siblings, or an 
unmarried parent who has not acquired parental rights and responsibilities, and it 
would be unfair to prevent a child from accessing assistance from Social Security 
Scotland simply because of their family circumstances. 

24. Our proposed approach would involve making an appointment only where 
there is no one who lives with and has care of a child under 16, who has parental 
rights and responsibilities, and is willing and practicably able to act on the child’s 
behalf. This process is not automatic and will only be used where most appropriate. 

25. In certain circumstances, a child’s parent may have applied for assistance on 
their behalf, but the child may no longer reside with that parent. In these situations, it 
may be more appropriate that the person the child is presently living with should be 
able to access assistance on the child’s behalf. Scottish Ministers will also insofar as 
practicable, have regard to the views of the child and anyone who is a relevant 
person in relation to the child within the meaning of section 200 of the Children’s 
Hearings (Scotland) Act 2011.   

26. In taking such a step, we must be cognisant of the rights of the child’s parent, 
and that is why the views of the child and their parents will be taken into account 
insofar as practicable by the Scottish Ministers when they are considering whether to 
appoint an appointee or terminate an appointment. Scottish Ministers will be required 
to review an appointment upon the request of a child’s parent. 
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27. This approach is not intended to conflict with parental rights and 
responsibilities, but instead is a complementary approach that is aimed at ensuring 
the protection of the child’s rights. We wish to ensure that our approach strikes the 
appropriate balance between respecting a parent’s wishes, and ensuring that a 
disabled child is not disadvantaged as a result of their living arrangements. 

Adults capable of acting, but due to difficult circumstances wish for an 
appointee to act on their behalf 

28. In providing for adults who are legally regarded as having capacity to have an 
appointee if they choose, we provide an additional mechanism to safeguard the 
rights of some of the most vulnerable clients. There is no provision in the DWP 
system for appointees for adults who are legally regarded as having capacity, so this 
initiative is a divergence from what currently occurs and is intended as an additional 
safeguard to protect the rights of certain clients. 

29. One example illustrating how this provision will help to protect the rights of a 
client, is when a client is terminally ill but unaware of their prognosis. Where a claim 
is made under the Special Rules for terminal illness DWP never make reference to 
this in any notification of an outcome decision, whether it awards benefit or disallows. 
Where a claim does not meet the criteria for Special Rules DWP automatically go on 
to consider whether the client would qualify for an award of benefit under the normal 
rules. An assessment is then made of their care and mobility needs, as they would 
be for any other client, and the outcome decision notified in the usual way.  This 
means that where a person is found ineligible for an award under the Special Rules 
the client will never be explicitly told this and cannot therefore appeal on that basis.  

30. Under the 2018 Act, notifications will provide an explanation of the reason a 
determination has been reached. If a determination has been made according to 
‘special rules’ we would only omit this information where the client is unaware of their 
prognosis and a registered medical practitioner or registered nurse has advised 
Social Security Scotland that disclosing this information would be likely to cause 
serious harm to the client’s health. Where that is the case we would offer the client 
the option of putting in place an appointee who could then receive a full notification 
letter detailing the reasons the determination has been reached. We recognise that 
this is a challenging conversation which would need to be approached sensitively. 
With the full notification letter the appointee would be fully able to exercise 
redetermination and appeal rights on behalf of the client. 

31. Should the client decline the option of an appointee, this will not impact on 
their right to make an application and receive a determination and award, however 
some relevant information may have to be withheld. The award notification letter 
would be as informative as possible but would omit the information which a 
registered medical practitioner or registered nurse has deemed would cause serious 
harm to the client. 

32. Where someone is legally regarded as having capacity, they can withdraw 
their consent for an appointee to act on their behalf at any time. 

33. While the key driver for these provisions is to protect the rights of clients 
where harmful information has been withheld, they provide for any adult with 
capacity to request and be granted an appointee.  Narrowing the provisions to only 
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allow appointees for adults who are legally considered capable where the individual 
is terminally ill could alert those who are familiar with the legal framework that an 
appointee is being offered because harmful information has been withheld.  
Secondly, it may be helpful for a small cohort of adults with capacity to choose to 
have an appointee, for example, Epilepsy Scotland in their response to the 
Committee’s call for evidence suggested it may be helpful for some of their clients.  

34. We do not anticipate that this provision will be used widely, that is because 
there are number of ways that clients can access support to help them navigate 
Scotland’s social security system: 

 Clients will be able to access support from Social Security Scotland’s local 
delivery staff who can offer one to one support and help people to understand 
what devolved benefits they are entitled to and help them to complete 
applications. 

 Clients can continue to access support from welfare support and other 
support organisations.  

 Clients can give consent for a third party to act on their behalf.  A third party 
can be a friend, family member, third sector or local authority organisation.  
Using this arrangement a client can instruct a third party to make an 
application on their behalf, have ongoing interactions with the agency and to 
receive duplicate notifications. 

 Clients may also be able to access advocacy support which will be available 
to disabled people who need such support to engage effectively with Social 
Security Scotland, as part of the process of applying for Scottish social 
security assistance.  

35. Should a client wish to have an appointee, the agency will explore with them 
whether the support they need could be secured using the options above and will 
make it clear that having an appointee means that they will act on their behalf in all 
circumstances as if they were the client.  

STAKEHOLDER VIEWS 

36. The approach taken thus far has been to seek to have fairly high level 
provisions in legislation with the detail being left to administrative processes and 
policies.  These would be developed in consultation with stakeholders, published, 
and could be updated regularly to be responsive to best practice and continuous 
improvement. It would include how an appointment would be made, what should be 
considered as part of the process, how and when appointments would be reviewed 
and terminated and how we would handle disputes.  

37. The introduction of the most recent Bill proposals and call for evidence has 
however surfaced a number of matters that range across all categories of appointee, 
many of which are rooted in criticisms of the existing DWP system.  

38. Following this we sought the view of stakeholders via the Ill Health and 
Disability Benefits Stakeholder Reference Group (IHDBSRG). Many of their 
observations generally echoed the evidence submitted to committee and fall into two 
broad categories - protections and disputes.  



15 July 2020  

39. There was a general feeling among respondents to the call for evidence that 
there should be more safeguards in appointee processes which are not explicitly 
contained in the provisions in the 2018 Act or the Bill as introduced. Respondents 
have argued there should be procedures on the face of the Bill relating to the 
appointment process, to ensure involvement of the individual and respect their rights, 
will and preferences. Some feel there should also be measures to avoid any 
potential conflict of interest or undue influence. Others noted that neither the 2018 
Act nor the Bill make provision for monitoring, nor regular independent impartial 
review, nor an independent dispute mechanism - as provided for in certain 
circumstances under the Adults with Incapacity (Scotland) Act 2000 and 
administered by the Office of the Public Guardian. More detail on the observations is 
set out below.  

Making the appointment 
 
40. A number of respondents including Citizens Advice Scotland (CAS), Child 
Poverty Action Group in Scotland (CPAG), the Law Society of Scotland and Equality 
and Human Rights Commission (EHRC) were concerned that in considering how our 
appointment process would work we should take greater account of what might 
happen if things went wrong, and it was suggested that certain processes or 
principles should be set out expressly in legislation. 
  
Ensuring that the client is included in the process:  

EHRC 

 There should be a requirement to involve the individual, importantly the 
opportunity for the individual to communicate his or her views with appropriate 
assistance and a duty to take account of those views.  

 Also a procedure for establishing that the proposed appointment will benefit 
the adult, that benefit cannot reasonably be achieved without it, recognition of 
the need to encourage the adult to use and develop skills in relation to their 
financial affairs and that appointment is the least restrictive option. 

Scottish Association for Mental Health (SAMH) & Law Society of Scotland   

 There should be a process for ensuring that the client is expressing their view 
and or giving fully informed and free consent and is not under duress such as 
counter signatory or 3rd party certification. 

IHDBSRG 

 Communication with the client throughout the process (where practicable) ie 
they should not be excluded because they are deemed to lack capacity.  
 

41. The Scottish Government broadly agrees with these points and that Social 
Security Scotland’s processes must give effect to these matters. 
 
 
Monitoring and Review 
 
42. There were mixed views among stakeholders about how appointee 
arrangements should be monitored once in place: 
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Law Society of Scotland & EHRC 

 There should be a framework for supervision of the appointee’s actions and 
safeguarding the individual’s rights. This must have necessary safeguards 
and oversight mechanisms, including the need for accounting, and for regular 
review, provided by an independent body such as the Office of the Public 
Guardian and the Courts to ensure that the proper balance is struck between 
autonomy and protection. 

  

IHDBSRG 

 The frequency of reviews could be determined by the specific situation and 
clients’ capacity rather than a prescribed period. 

 It is important that appointees don’t feel harassed by the agency, or made to 
feel as though they are being investigated 

 Members suggested the agency could prioritise people who are most likely to 
need a review.  A risk management approach would be useful when deciding 
who should be reviewed first. Young people aged 16 and over may be a 
higher risk as they may want to change appointee or manage their benefit 
independently. 

 As appointees will probably also be managing the client’s DWP benefits there 
is a need to ensure that there are no unintended consequences. 

The Scottish Government has concerns about the approach suggested by the 
Law Society of Scotland and EHRC which seeks to bring the features of a 
Guardianship order wholesale into a social security setting. Our reservations 
about this are discussed in more detail in relation to the risks of change set out 
later in this paper.  

 

Disputes  

It has been highlighted that there may be scenarios where disputes arise 
between: two competing proxies/appointees; the appointee and the agency; the 
appointee and client, the client and the agency (where the agency feels that the 
client needs an appointee). It is felt by some that as there is no formal 
mechanism for challenging decision and resolving these disputes in the DWP 
system that this means there is no decision maker of last resort when things go 
wrong.  

 

Law Society of Scotland 

 The list of those in section 58A who can request that Scottish Ministers review 
an appointment should be broadened, as those currently included are often 
the perpetrator/beneficiary of the misuse of the power. 

 An adult regarded as lacking capacity should have the right to dispute the 
appointment to address circumstances where they may have regained 
capacity or the original appointment was in error.  

 There should be an independent dispute mechanism before a court or 
tribunal.  
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EHRC 

 There should be appropriate opportunity for challenging decisions.  

 
CAS 

 Although it is not necessarily a common occurrence, CAS have advised 
clients where the relationship between the individual and their appointee has 
broken down (or where the appointee has died). 

 CAS recommends providing for a resolution mechanism for disputes between 
appointees, or if the relationship between the individual and their appointee 
breaks down, including a right of independent review. 

 It is also important that a mechanism is available for people with concerns 
about a potential abuse or misuse of an appointeeship to be able to report 
their concerns in confidence and have them acted upon, including the 
individual for whom the appointee is acting. 

CPAG  

 Clients should have a way to confidentially discuss the appointeeship without 
the appointee being informed. 

 There should be independent adjudication on disputes. While tribunals 
probably aren’t equipped to fulfil this role another independent body may be? 
 

The Scottish Government recognises the need for a clear process by which disputes 
can be resolved. We are keen to explore various models for dispute resolution 
allowing consideration of the advantages and potential risks of these.  

 
RISKS OF CHANGE 
 
There are considerable challenges associated with what may seem to be simple 
changes in the delivery model for appointees. The most significant risks that we have 
identified to date are set out below. 
 
Resources 
 
43. Funding for existing benefits will be transferred through the Fiscal Framework 
and new policy choices which give rise to additional spending will need to be funded 
from the existing Scottish budget. Social Security Scotland already plans to have a 
Local Delivery function which will carry out a number of tasks including appointee 
visits. This to a large extent mirrors the DWP function, however a significant slice of 
the demand on Local Delivery will be dictated by policy decisions about when an 
appointment is required, appointments are made, the content of those visits and the 
frequency and nature of reviews.  

44. We understand there could be up to 80-100,000 appointees already in the 
DWP system which would carry over into the Scottish system if a devolved benefit is 
claimed. Around 2000 visits a month carried out by DWP visiting officers. DWP’s 
review process is however paper based and does not require a repeat visit, therefore 
if a face to face element or onerous requirements to monitor appointees were 
introduced this would almost certainly require significant new resource.  
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Impacts on Clients and Appointees  
 
45. There is a risk that in addition to increasing administrative costs, by increasing 
the bureaucracy around appointees, we could also introduce disproportionate delay 
and inconvenience for clients and appointees. It is important that appointees are not 
deterred from volunteering to perform this important task for clients who are unable 
to engage with the system and onerous application, accounting and review 
processes may make appointees, who are often primary carers, feel harassed or 
under suspicion.  

46. There could be unintended consequences of introducing more stringent 
requirements that mean a higher proportion of prospective appointees fall out of the 
process or are rejected. This could mean more clients having no-one to act for them 
and requiring a substitute acting body be found with the potential draw on Social 
Work resources.  

47. While the Scottish Government recognises there is a need for review and to 
provide opportunities for concerns to be raised about an ongoing appointment, 
frequent proactive monitoring and audit may be disproportionate. 

48. The Office of the Public Guardian Scotland (OPG) is specifically set up to 
supervise and investigate the use of powers granted under the Adults with Incapacity 
(Scotland) Act 2018, which while they may include the powers to claim benefits are 
generally much broader than the very limited powers that would be granted to an 
appointee acting for devolved benefits. It is important that two types of proxy are not 
conflated either by Social Security Scotland or by appointees themselves.  

49. Unlike Social Security Scotland or DWP, the OPG process does not employ a 
network of visiting officers and therefore rarely sees its clients face to face, it also 
routinely charges fees in respect of many of its functions, which it would be 
inappropriate to do in a social security context.  In addition disability assistance is a 
non-means tested benefit, and while it should always be spent in the client’s 
interests there is a tension between Social Security Scotland’s main function of 
paying benefit and straying into dictating or questioning how that benefit must be 
spent.  

50. In relation to appointees for children a requirement to seek the views of the 
child before appointing a person to act on the child’s behalf requires processes and 
procedures that avoid intractable situations that delay the payment of benefit and are 
resource intensive to resolve.  

51. The Scottish Government understands that disputes are currently rare and 
that where they do arise in the DWP system they are resolved informally through the 
complaints process or discussion between the parties. We recognise however that 
there is evidence to suggest disputes are not always resolved satisfactorily and there 
is a need to provide opportunities for interested parties to challenge what are 
discretionary decisions.  

52. While we agree that there should be a way to resolve disputes it is important 
that whatever mechanism is employed is decisive and proportionate and does not 
lead to undue delay, or impact the payment of benefit to clients which is the primary 
purpose of the agency. We are keen to explore the range of dispute resolution 
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models available and practice in other similar settings in advance of Stage 2 of the 
Bill.  

Lack of parity  
 
53. While it may be argued that changing processes and standards around 
appointees would ensure the right people are acting for the right clients, we are 
mindful that this is an area where there is significant crossover with DWP. Decisions 
that we make could mean the same person has to have two different appointees in 
the respective systems causing conflict or confusion in terms of handling the clients 
benefits overall. Where the appointee is the same person they will be subject to two 
different reviews. There may also be consequences for data sharing and integration 
between the relevant case management computer systems used by the two 
agencies, and implications for Service Design and on the wider programme are also 
a key consideration.  
 
Questions for your consideration - Appointees 
 
Whilst the risks highlighted above exist, we are keen to identify opportunities to 
improve the appointee process that do not risk the safe transition of clients to 
devolved assistance or that cause delay or introduce unnecessary complexity. We 
also need to carefully consider whether for improvements to be made any of them 
would need to be included in the primary legislation which we know would be more 
difficult to amend should we have to at a later date.  
 
Our current preference is to rely generally on the current approach of administrative 
processes. We are currently considering whether there would be merit in amending 
the Bill so as to require the Scottish Ministers to develop those processes in 
consultation with relevant stakeholders and to publish them. We might include 
provision requiring the processes to address issues such as how a decision to make 
an appointment might be challenged, periodic review of appointments and how 
concerns about the activities of an appointee will be handled.  
 
It would therefore be helpful to have the Group’s advice on the following questions:  
 

General questions across all categories of appointee:  

 
1. If we were to underpin our appointee provisions and processes with  

general safeguarding principles what should they be? (see relevant 
examples at Annex A) 

 

2. How can we best deal with disputes between: 
o an appointee and another interested party   
o an appointee and client,  
o an appointee and the agency 
o client and the agency , where the agency feels that the client needs 

an appointee. 

Is a formal dispute mechanism necessary and if so what might be appropriate 
and proportionate?  
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3. How often should a review be undertaken and what should that entail?  

Stakeholders have suggested that a risk based rather than blanket approach . 
How could we determine what was and wasn’t in the client’s interests or would 
the Police/Social Services be better placed to deal with these matters?  
 

Children: 

4. How best can we take into account the views of the child and resolve 
potential conflict between their wishes and those of their parent(s)? 

What age do you think the child is likely to be to give us an informed view? 

 
Adults capable of acting, but due to difficult circumstances wish for an 
appointee to act on their behalf 

5. It is proposed that where an adult with capacity wants an appointee that 
they will be required to consent, and while Scottish Ministers would make 
the appointment, the appointee would be nominated by the client 
themselves. Would this be sufficient safeguard to ensure that the 
appointee was a suitable person and that the client had made a free and 
informed choice? 

 

Additional questions if time allows  
 

6. Do you have any suggestions for improvement, or evidence generally 
about the current DWP process ? 

7. Are there any particular factors that should be considered in assessing the 
capability of a child reaching the age of 16?  

How best can we take into account the views of young people reaching age 16 
while avoiding conflict with parents. 

8. An appointee normally steps into the shoes of the client in all aspects of 
their claim for benefits. Where a client has capacity are there any aspects 
of the appointee/client role that could or should be different?  

e.g could benefit be paid to their own bank instead of the appointee  

 

 

 

 

Cross Cutting Policy Team 
Social Security Legislation and Operational Policy Unit 
Scottish Government 
June 2020 
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ANNEX A 

Principles and Safeguards  

Principles of the Adults with Incapacity (Scotland) Act 2000: 

 There shall be no intervention in the affairs of an adult unless it will benefit the 
adult, and the benefit cannot be reasonably achieved without the intervention. 

 In deciding if an intervention is to be made and, if so, what that should be, 
account shall be taken of the present and past wishes and feelings of the adult so 
far as they can be ascertained. 

 In deciding if an intervention is to be made, and if so, what that should be, 
account shall be taken of the views of: 

o the nearest relative and primary carer of the adult; 
o any guardian, continuing or welfare attorney of the adult who has powers 

relating to the proposed intervention; 
o any person whom the sheriff has directed should be consulted; 
o any other person appearing to the person responsible for authorising or 

effecting the intervention to have an interest in the welfare of the adult or 
the proposed intervention  

o Any proxy should, in so far as it is reasonable and practicable to do so, 
encourage the adult to exercise whatever skills he has concerning his 
property, financial affairs or personal welfare, as the case may be, and to 
develop new such skills. 

 

Article 12.4 of the UNCRPD says that safeguards shall:  

 ensure that measures relating to the exercise of legal capacity respect the rights, 
will and preferences of the person,  

 be free of conflict of interest and undue influence,  
 be proportional and tailored to the person’s circumstances,  
 apply for the shortest time possible and be subject to regular review by a 

competent, independent and impartial authority or judicial body.  
 The safeguards shall be proportional to the degree to which such measures 

affect the person’s rights and interests.  
 

 In addition parties shall take appropriate measures to provide access by persons 
with disabilities to the support they may require in exercising their legal capacity. 
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Section 58 of the Social Security (Scotland) Act 2018     ANNEX B 

 

58 Appointment of person to act on behalf of individual 

(1)The Scottish Ministers may appoint a person (an “appointee”)— 

(a)to act on behalf of an individual in connection with the determination of the individual’s 

entitlement to assistance under section 24, and 

(b)to receive such assistance on the individual’s behalf. 

(2)The Scottish Ministers may only appoint an appointee if it appears to them that either 

subsection (3) or (4) applies. 

(3)This subsection applies if— 

(a)the individual is deceased, and 

(b)there is no executor appointed on the individual’s estate. 

(4)This subsection applies if, in relation to the matters mentioned in subsection (1)— 

(a)the individual is incapable within the meaning of the Adults with Incapacity (Scotland) 

Act 2000, 

(b)there is no guardian acting or appointed under that Act, 

(c)the individual’s estate is not being administered by a judicial factor, and 

(d)there is no other person who has authority to act on behalf of the individual and is willing 

to do so. 

(5)An individual who is under 16 years may not be appointed as an appointee. 

(6)Where an appointee is appointed in relation to an individual— 

(a)the appointee can do anything that the individual could do in connection with the 

determination of the individual’s entitlement to assistance (including making an application 

for assistance), 

(b)the Scottish Ministers may request that the appointee provide them with information that 

they may otherwise request the individual to provide under section 54 (and subsections (2) 

and (3) of that section apply to that request as they apply to a request made to the individual), 

(c)any information that would be given to the individual under or by virtue of this Part must 

be given to the appointee instead. 

(7)The Scottish Ministers may terminate an appointment under this section at any time. 

 
 
 
 
 
 
 
 
 
 



15 July 2020  

 



 

1 
 

Disability and Carers Benefits Expert Advisory Group: Appointees 

 
To: Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older People  
By e-mail 
 
14 August 2020 
 
 
Dear Shirley-Anne, 
 
Appointees 
 
Thank you for your request to provide advice on appointees ahead of stage 2 of the 
Social Security Administration and Tribunal Membership (Scotland) Bill 2020. We are 
pleased to offer our advice on this matter below.  
 
We welcome the commitment by the Scottish Government to ensure safe and secure 
delivery of the newly-devolved benefits, and to improve the claiming process for all 
recipients. We understand that our advice may incur risks, implications and challenges 
for the Scottish Government. These will be made explicit in this advice note and we 
aim, where possible, to signpost a proposed solution.  
 
We have worked with officials to ensure that our advice is informed by information 
available at this time and relevant to the current policy landscape. We met with officials 
on 15 July 2020 to discuss this issue. We would like to especially thank the officials 
who worked with us on this policy area. Their input was clear, concise, and greatly 
aided us in focusing this advice.  
 
Clearly, information and the current policy landscape may change in ways that cannot 
be foreseen at this time, so the advice we give now is with the caveat that this too may 
change in light of developments. 
 
We set out below some issues and recommendations arising from our discussions to 
which we wish to draw to your attention. Our recommendations are summarised at the 
end of this letter. 
 
Safeguarding Principles  
 
We believe safeguarding principles should be enshrined in law as opposed to being 
simply reflected in administrative guidance. We would therefore welcome the addition 
of safeguarding principles to the Social Security Administration and Tribunal 
Membership (Scotland) Bill 2020 (the Bill).  
 
It is important that these rights are codified in law as opposed to guidance, as guidance 
carries less weight and is therefore less useful in a legal challenge. What these rights 
are should be in statute in order to protect these rights, while how they are to be 
realised should be in guidance.  
 
When deciding what those principles should be, we suggest the rights espoused in the 
UN Convention on the Rights of Persons with Disabilities (UNCRPD) should be 
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preferred to those in the Adults with Incapacity (Scotland) Act 2000 (the Act) as they 
are more consistent with our views of the rights of disabled people. We also note that 
the Act is currently under review and there is a consensus among stakeholders that 
the Act is not currently consistent with the UNCRPD.1 As this review could result in 
substantive changes to the Act, aligning safeguarding principles with the UNCRPD 
carries fewer risks to the longevity of the principles in the Bill.  
 
Recommendation 1: Safeguarding principles should be enshrined in law. How 
they are realised should be set out in guidance. These principles should be 
drawn from the UN Convention on the Rights of Persons with Disabilities.  
 
What exactly these rights should be and what the legal implications of enshrining these 
in law would be are outwith our area of expertise so we are not be able to be specific 
here, especially given the short timescale set for this advice. We would be happy to 
discuss these issues further with officials in future.  
 
Supported Decision Making 
 
We are concerned at the disparity between the number of appointees in Scotland 
compared to the number of legal guardianships. We understand that there are an 
estimated 80,000-100,000 Department of Work and Pensions (DWP) appointees in 
Scotland but only 18,651 active Guardians registered with Office of the Public 
Guardian (Scotland). This suggests that appointments are being over utilised. 
 
We believe at least some of this disparity can be explained by administrative 
expediency. It is certainly simpler and less expensive for the DWP to appoint someone 
to claim and maintain the benefits of a disabled person who needs extra support than 
it would be to design the social security system in a more accessible way and offer 
adequate support to those disabled people who need it so they can manage their own 
award.  
 
This approach can lead to undesirable results, some of which this Bill is seeking to 
address. For example, if young disabled people are never given the opportunity to 
manage their own award, they may never have the opportunity to understand whether 
or not they can maintain it, and possibly their wider finances, themselves. This makes 
it more likely that an appointee, who may have been necessary at one point in the 
claimant’s life, will maintain their role longer than necessary.  
 
This is a situation many members hear about in their daily work. We also heard about 
this problem from young disabled people themselves when we conducted some 
stakeholder engagement for our advice on Disability Assistance for Children and 
Young People (DACYP) in which we explained, 
 

Decisions about who manages benefits at age 16 can result in someone 
having rights over all decisions for the rest of another person’s life. This can 
lead to young disabled people who do have capacity to manage their affairs - 

                                            
1 117/141 of those consulted answered yes to “Do you agree we need to amend the principles of the 
AWI legislation to reflect Article 12 of the UNCRPD?”, Adults with Incapacity (Scotland) Act 2000, 
Summary and analysis of consultation responses, August 2018, p. 2. (https://consult.gov.scot/health-
and-social-care/adults-with-incapacity-reform/)  

https://consult.gov.scot/health-and-social-care/adults-with-incapacity-reform/
https://consult.gov.scot/health-and-social-care/adults-with-incapacity-reform/
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with support - being held back in terms of fulfilling their potential to lead 
independent lives therefore undermining human rights – for privacy, for home 
and family life as adults, for their own adequate standard of living through 
work or benefits and across the whole range of life opportunities.2  

 
It is also important to note that capacity can sometimes fluctuate, especially with 
regards to mental health, so that in normal circumstances a person is able to 
manage their benefits but during some period may require additional support to do 
so.   
 
With these points in mind, we suggest there should be a larger focus on supported 
decision making - supporting disabled people to apply for and maintain their social 
security awards on their own - with appointments being recommended only where it 
is clearly the most appropriate arrangement. This approach would be more 
consistent with the UNCRPD principle that safeguards should “be proportional and 
tailored to the person’s circumstances” and could limit the problems discussed 
above.3 
 
Recommendation 2: Supported decision making should be the preferred 
method of supporting disabled people to claim social security and maintain 
their awards. Appointments should be made only where it is clearly the most 
appropriate arrangement. 
 
This will require making sure social security is administered in a way that is 
accessible to all. Allowing benefit advisers and support workers to discuss their 
client’s case with Social Security Scotland (the Agency) via “implicit consent”4 as 
opposed to “explicit consent” will make it far easier for disabled people to maintain 
an award with the right support.    
 
Recommendation 3: To allow for supported decision making, social security 
administration must be appropriately accessible.  
 
Recommendation 4: The concept of “implicit consent” should be integrated 
into staff guidance to allow the Agency to discuss a claimant’s social security 
claim with the people who are supporting them without undue barriers. 
 
It will also be important to ensure adequate support is available to disabled people 
who need it. This will likely require further funding to increase capacity of 
organisations that support disabled people directly as well as those that offer support 
to their families and carers. It will also require further investment to ensure that 
carers and family members are equipped to take on this supporting role. We find that 
families are often encouraged via social work to think along the route of guardianship 

                                            
2 Disability and Carers Benefits Expert Advisory Group, Advice on Disability Assistance for Children 
and Young People, July 2019. pp. 11-12. (https://www.gov.scot/publications/disability-and-carers-
benefits-expert-advisory-group---dacyp-advice/) 
3 Article 12.4 of the UNCRPD. (https://www.un.org/development/desa/disabilities/convention-on-the-
rights-of-persons-with-disabilities/article-12-equal-recognition-before-the-law.html)  
4 Referred to as “an alternative enquiry” in Working with Representatives: guidance for DWP staff, 
updated April 2019. (https://www.gov.uk/government/publications/working-with-representatives-
guidance-for-dwp-staff/working-with-representatives-guidance-for-dwp-staff). 

https://www.gov.scot/publications/disability-and-carers-benefits-expert-advisory-group---dacyp-advice/
https://www.gov.scot/publications/disability-and-carers-benefits-expert-advisory-group---dacyp-advice/
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-12-equal-recognition-before-the-law.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-12-equal-recognition-before-the-law.html
https://www.gov.uk/government/publications/working-with-representatives-guidance-for-dwp-staff/working-with-representatives-guidance-for-dwp-staff
https://www.gov.uk/government/publications/working-with-representatives-guidance-for-dwp-staff/working-with-representatives-guidance-for-dwp-staff
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and being an appointee rather than how they can support their family member to 
make their own decisions. A better approach would be to make sure that families 
and carers are given the resources and tools necessary to understand and empower 
supported decision making.  
 
Recommendation 5: Disabled people, their families and carers should be 
provided with the increased resources and tools necessary to understand and 
empower supported decision making. Organisations that provide this support 
directly must also be provided these resources. 
 
Reviews 
 
For those that do require or request an appointee, we believe regular independent 
reviews must be built into the system. Not only will this help safeguard disabled 
people from potential abuse, but it will offer opportunities for them to reflect on their 
capacity and reduce the potential for deskilling or “institutionalisation in the home”.  It 
will also offer an opportunity for carers and families to reflect in a similar way and be 
supported to help the disabled person to make decisions and manage their own 
social security benefits.  
 
While a blanket approach may be easier to administer, it is important to remember 
that capacity is not black and white. There are “shades” of capacity that may change 
over time and each individual will be different. We therefore suggest a mix with a 
more tailored method would be more proportional and more consistent with the 
safeguarding principles discussed above.  
 
To do this, a risk assessment could be used to identify claimants who might be 
especially vulnerable to inappropriate appointments. An analysis of common trends 
amongst claimants who dispute requiring an appointee could reveal warning signs 
that might trigger a review, or a shorter timescale between reviews. Looking at where 
guardianships have been unsuccessful could be another source of information for 
this sort of analysis.  
 
For example, such an analysis might reveal that issues arise more frequently in 
cases where appointees have the social security payment paid into the same 
account as their other income. In these instances it might be appropriate to have 
more regular reviews than someone who puts the payments into a distinct account 
only used for the claimant’s awards. Similarly, younger claimants, who are ostensibly 
more susceptible to an inappropriate appointment, may benefit from more regular 
reviews. These reviews could also serve as an opportunity to engage with young 
people and their carers before moving from CDP to DAWAP, to raise awareness and 
link to support around gearing up for the future. Those with corporate appointees, 
who may not receive the attention of someone with an individual appointee, are 
another group of people for whom more frequent reviews might be appropriate.  
 
It would also be prudent to tailor review dates to an individual’s capacity, especially 
where there is evidence that their capacity may fluctuate. For example, a decision  
where a finely balanced decision was originally made may benefit from more regular 
reviews than one in which a more clear-cut, long-term decision is able to be made.  



 

5 
 

Additionally, reviews should be scheduled at specific points of transition in a 
claimant’s life. For example, when they turn 16 or move from child disability 
payments to disability assistance for working age people at 18.  
 
A combination of these two strategies - review dates set according to risk factors and 
points of transition in the claimant’s life - may be the best way to ensure reviews are 
appropriately consistent but still tailored to each individual.  
 
Recommendation 6: Appointee reviews should be conducted at major 
transition points in a claimant’s life. Ad-hoc reviews, and frequency of further 
reviews, should be tailored to each claimant’s individual situation.  
 
Dispute Resolution 
 
When there is a dispute about an appointment we believe there should be a formal 
independent dispute resolution mechanism of some kind. We do not have a strong 
view as to what this mechanism should look like, as long as the rights, needs and 
wishes of disabled people are protected. In our view this necessarily entails a 
process that minimises any barriers to access. For example, the claimant and the 
appointee should not incur any financial costs and neither should require 
representation. A full tribunal or other judicial arrangement may not be necessary 
considering the resource implications and what we understand the frequency of 
these sorts of disputes have been in the current system. However, we are in no way 
opposed to a tribunal being implemented if it is felt this will best protect the rights of 
disabled people. If this is the chosen method, the Additional Support Needs Tribunal 
has been highlighted as a model of good practice. We would suggest a Social 
Security Tribunal would not be an appropriate model, as their training and culture is 
inquisitorial - to determine facts in relation to fairly detailed criteria - and not aimed at 
resolving disputes. That said, we believe something more akin to an ombudsman 
review, an administrative solution involving independent social work, or something 
like the children’s panel may be similarly effective. Like a more judicial arrangement, 
these models are independent, easily accessible, and ensure the rights of individuals 
are upheld, but may be less costly and administratively heavy. Whatever model is 
decided upon, it will be important that it does not feel confrontational or intimidating, 
so individuals and families feel comfortable when accessing it. 
 
Recommendation 7: A formal independent dispute resolution mechanism 
should be put in place to address disagreements in the appointments process. 
We do not have a strong view on what exactly this process should look like, so 
long as any barriers to access it are minimised and the rights, needs and 
wishes of the disabled person are protected. 
 
Equally important to having an independent dispute resolution mechanism will be 
creating a system that proactively avoids disputes in the first place. As we discuss 
above regarding reviews, a tailored risk analysis could be used to identify high risk 
appointments and address any issues before a dispute arises.  
 
Essential to this sort of approach will be giving claimants a safe space to discuss 
appointments with the Agency or independent support. This will be especially 
important where domestic violence or other abuse may be present in the relationship 
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between the claimant and the appointee. It is also important to recognise that abuse 
can emerge in caring relationships and there is scope to reduce or prevent the day to 
day strains of caring turning into abuse, especially if it is given attention at an early 
stage. When having these discussions, it will be important for the Agency to make it 
clear that having or not having an appointee will not affect a claimant’s award.  
 
We understand that in the DWP system, agents will not speak with claimants if they 
have an appointee. This makes it hard for claimants to flag issues with an 
appointment to the DWP. This must not be mirrored in the Scottish system.   
 
Training staff in identifying these risks will be an important part of ensuring they are 
picked up on quickly and appropriate actions are taken to safeguard the claimant. 
Another useful tool in recognising risks early will be to build in standard questions 
aimed at identifying these issues in the initial interviews with claimants and 
appointees. A specialist team who focuses on these issues should be created and 
maintained to lead on this.  
 
Recommendation 8: The administration of appointees should be designed in a 
way that proactively avoids disputes. Identifying high risk appointments early 
and giving claimants a safe space to discuss concerns with Agency and other 
support staff will be key to this approach. A specialist team should be created 
and maintained to lead on this.  
 
With regards to how best to ensure the voices of children are heard in a dispute, we 
suggest a combination of social work services and third sector agencies may be best 
placed to provide advice or model processes. We do not feel we have the existing 
expertise or time necessary to consult young people on this issue.   
 
Corporate appointees 
 
An issue that does not appear to have been given much focus is corporate 
appointees – where an organisation as opposed to an individual takes on the 
responsibility of being an appointee. We have concerns about this process that we 
suggest merit further investigation and consideration at this stage.  
 
There seems to be little to no external oversight ensuring these organisations are 
equipped to be an effective appointee. For instance, we have heard that some 
organisations acting as corporate appointees may not be able provide benefit advice, 
nor have clear referral pathways for staff to get benefits advice on behalf of their 
appointees, so they are unable to maximise the incomes of their clients. While we 
understand individuals who are appointees may not have a requirement to maximise 
the incomes of claimants, we suggest organisations playing this role might be held to 
a higher standard. This would make corporate appointees more like individual 
appointees who may proactively seek to maximise the disabled person’s income as 
they have a connection with the disabled person, or they may have contact with 
another agency (GP, advice agency) who may recommend a benefits check. 
Moreover, our understanding is that Social work or other agencies often become an 
appointee because no other person is available to take on this role when it is 
needed. This creates a further resource implication for agencies who are already 
stretched. The key here is that where there is a corporate appointee, there is often 
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no individual looking out for the needs of the client. Imposing a higher standard on 
corporate appointees would recognise and partially mitigate this difference.  
  
Ensuring corporate appointees provide income maximisation advice, or at least 
ensure clients receive such advice regularly, would certainly benefit many claimants 
and would support the principle of benefit uptake espoused in the Social Security 
(Scotland) Act 2018. This is only one example of an obligation that could be put on 
corporate appointees. Other potential obligations include: providing regular 
opportunities for claimants to learn how to take control of their own finances, or 
regularly conducting internal reviews with claimants to see if the appointment is still 
appropriate in their view.  
 
Recommendation 9: The Scottish Government should consider whether 
corporate appointees should have specific obligations, like ensuring their 
client receives regular income maximisation advice, defined and monitored as 
part of their role. Guidance should be provided that clearly sets out what these 
obligations are and how they should be met. Any new requirements must be 
coupled with the financial resources necessary to implement them.  
 
Other support 
 
An additional point we would like to address is the place of other formal support in 
the context of appointees. It is important that these other supports, including for 
example social work, other local authority support services, and third sector support 
services, play  a role in the decision of whether or not an appointee is appropriate. 
 
The Agency must have a thorough understanding of the support an individual 
currently has and should use this information throughout the appointee process. 
When the initial appointment decision is made, these other supports should be 
consulted to determine whether supported decision making would be more 
appropriate. When determining how often appointments are reviewed and when the 
reviews take place, these agencies should again be consulted so a picture of the 
claimant’s capacity and available support is well understood.  
 
Where the Agency feels an appointment would be appropriate but is unable to 
identify relevant supports, we suggest the local delivery model should be utilised to 
connect claimants to appropriate locally available support.  
 
Recommendation 10: Appointment decisions should be made with a thorough 
understanding of the other support the claimant is engaged with. Where the 
agency identifies further support may be beneficial, referrals to local support 
services should be made.  
 
Prescribed persons 
 
Regarding the proposal to add the requirement for a “prescribed person” to witness 
any appointment: we support in principle any additional safeguard to the well-being 
of disabled people. However, such safeguards must be carefully balanced against 
creating undue administrative delay or other burdens. We suggest that allowing only 
specifically named persons and professions to serve as a witness may create an 
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undue barrier in requiring the disabled person and potential appointee to find and 
secure the time of such a person. This is an issue that will need to be carefully 
considered. Any administrative burden on applicants should be minimised.   
 
How this proposal would work with corporate appointees will also need to be 
considered.  
 
Recommendation 11: Safeguarding processes must be carefully balanced 
against administrative delays and other burdens. If the proposals for requiring 
a prescribed person to witness an appointment are accepted, they should be 
implemented in a way that minimises administrative burden on applicants.  
 
Finally, we believe it is important that whatever process is introduced should be 
subject to a “test and learn” approach, including a formal review. We are encouraged 
by the Scottish Government’s clear desire to create a more claimant focused 
appointee process, and understand that it is doing so in a distinct legal framework, 
which includes different legal duties from the reserved system. We also understand 
that there is a relative lack of information about how well the appointee process in 
the reserved system is working, which makes comparative analysis difficult. For 
these reasons, it will be imperative that any approach initially implemented is viewed 
as a test phase that will be subject to different iterations if analysis of new evidence 
collected suggests it would be beneficial. Only by taking this approach can the 
Scottish Government ensure that the appointee process is as good as it can be. 
 
Recommendation 12:  The Scottish Government should take a “test and learn” 
approach to the newly implemented appointee process, including committing 
to a formal review.  
 
Conclusion  
 
Ensuring disabled people are properly safeguarded is of the highest importance. While 
some will require an appointee, our experience suggests the vast majority of disabled 
people are able to make informed decisions about many aspects of their lives, 
including about their social security, if they are provided with the correct support. This 
should be the principle that underlies the Scottish Government’s approach to 
appointees.  
 
Throughout the appointee process, the key will be to carefully balance the safety of 
the claimant against their right to make independent decisions. This will mean tailoring 
the process to each individual as far as practicable. These changes may require 
further resources than the process currently used in the reserved system, as is to be 
expected when designing and delivering a social security system that best promotes 
dignity, fairness and respect.  
 
We are encouraged by the steps taken so far to ensure disabled people in Scotland 
are listened to and safeguarded in the new social security system. The new appointee 
process is an opportunity to advance that trend.  
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Recommendations 
 
Please see below our key recommendations. 
 

Recommendation 1: Safeguarding principles should be enshrined in law. How 
they are realised should be set out in guidance. These principles should be 
drawn from the UN Convention on the Rights of Persons with Disabilities.  
 
Recommendation 2: Supported decision making should be the preferred 
method of supporting disabled people to claim social security and maintain 
their awards. Appointments should be made only where it is clearly the most 
appropriate arrangement. 
 
Recommendation 3: To allow for supported decision making, social security 
administration must be appropriately accessible.  
 
Recommendation 4: The concept of “implicit consent” should be integrated 
into staff guidance to allow the Agency to discuss a claimant’s social 
security claim with the people who are supporting them without undue 
barriers. 
 
Recommendation 5: Disabled people, their families and carers should be 
provided with the increased resources and tools necessary to understand 
and empower supported decision making. Organisations that provide this 
support directly must also be provided these resources. 
 
Recommendation 6: Appointee reviews should be conducted at major 
transition points in a claimant’s life. Ad-hoc reviews, and frequency of 
further reviews, should be tailored to each claimant’s individual situation.  
 
Recommendation 7: A formal independent dispute resolution mechanism 
should be put in place to address disagreements in the appointments 
process. We do not have a strong view on what exactly this process should 
look like, so long as any barriers to access it are minimised and the rights, 
needs and wishes of the disabled person are protected. 
 
Recommendation 8: The administration of appointees should be designed in 
a way that proactively avoids disputes. Identifying high risk appointments 
early and giving claimants a safe space to discuss concerns with Agency 
and other support staff will be key to this approach. A specialist team should 
be created and maintained to lead on this.  
 
Recommendation 9: The Scottish Government should consider whether 
corporate appointees should have specific obligations, like ensuring their 
client receives regular income maximisation advice, defined and monitored 
as part of their role. Guidance should be provided that clearly sets out what 
these obligations are and how they should be met. Any new requirements 
must be coupled with the financial resources necessary to implement them. 
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I hope this is helpful. I look forward to your response and we would be pleased to 
discuss this further with officials.  
 
With best wishes, 
 
 
 
 
Dr. Jim McCormick 
Chair 
 
 
 

Recommendation 10: Appointment decisions should be made with a 
thorough understanding of the other support the claimant is engaged with. 
Where the agency identifies further support may be beneficial, referrals to 
local support services should be made.  
 
Recommendation 11: Safeguarding processes must be carefully balanced 
against administrative delays and other burdens. If the proposals for 
requiring a prescribed person to witness an appointment are accepted, they 
should be implemented in a way that minimises administrative burden on 
applicants.  
 
Recommendation 12:  The Scottish Government should take a “test and 
learn” approach to the newly implemented appointee process, including 
committing to a formal review.  
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