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31 August 2020 
 
Dear Convener, 
 
EU RULES ON SOCIAL SECURITY COORDINATION  
 
Thank you for your letter dated 19 August in which you asked me to advise of the Scottish 
Government’s position on social security coordination and to detail the steps we are taking to 
ensure that the relevant forms of assistance are ‘exportable’ in line with the EU rules.  
 
The Scottish Government believes that Scotland’s best interests are served by remaining a 
member of the European Union with all the attendant advantages membership offers. The 
ability of EU citizens, including Scots, to move freely around the EEA and Switzerland 
without any adverse effect on their social security entitlements is one such advantage.  
 
The EU rules in this area are complex and technical, and the UK’s unique model of 
devolution makes finding comparable situations elsewhere in Europe difficult. In addition, not 
all types of social security payment fall within the scope of the rules on social security co-
ordination, so only some payments delivered by Social Security Scotland must be paid 
abroad in terms of the rules.  
 
Establishing whether or not a form of assistance is exportable involves dialogue with the 
Department for Work and Pensions (DWP) and EU bodies, particularly where the form of 
assistance in question has no equivalent in the DWP system. Of the forms of assistance 
currently being delivered by Social Security Scotland, it has been agreed that two such novel 
forms of assistance, namely the Carer’s Allowance Supplement and Young Carer Grant, are 
within the scope of the EU rules and should be paid abroad in certain circumstances.  
 
Carer’s Allowance Supplement and Young Carer Grant amendment regulations  
 
My officials are therefore taking steps to ensure Carer’s Allowance Supplement and Young 
Carer Grant are fully compatible with the EU rules and that individuals within scope can 
receive payments abroad and as part of this we will be bringing forward regulations.  
 

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot 


  

 

 
 
I am pleased to provide a copy of these regulations – the draft Carer’s Allowance 
Supplement (Qualifying Individuals) and Young Carer Grant Amendment (Scotland) 
Regulations – that have now been sent to the Scottish Commission on Social Security 
(SCoSS) as required by section 97 of the Social Security (Scotland) Act 2018. 
 
In addition to setting out the circumstances in which eligible carers may be able to receive 
either Carer’s Allowance Supplement or Young Carer Grant outside of Scotland, the 
regulations will also provide for determination, re-determination and appeals processes for 
Carer’s Allowance Supplement payments to be made outside Scotland, as these are not 
currently required for payments made in Scotland.  
 
The regulations also provide for applications for both benefits to be backdated to their 
respective launch dates, where eligible carers may have missed payments before these 
provisions come into force.  
 
The timetable for these regulations has unfortunately been affected by the coronavirus 
impacts on the overall social security programme as well as the uncertainty around the 
impacts of EU exit on social security coordination. As such we are working to a compressed 
timetable and I plan to lay the regulations at the end of the October recess.  
 
I am providing with the regulations a policy note drafted to assist SCoSS with their 
deliberations, which I hope the Committee will also find helpful. 
 
In addition to Carer’s Allowance Supplement and Young Carer Grant, we know that 
upcoming forms of devolved assistance, such as disability benefits, will be within the scope 
of the EU rules because of the treatment of their DWP equivalents, and this is being factored 
into the design and development of these forms of assistance.  
 
Future arrangements for social security coordination  
 
The EU rules will continue to apply to EEA nationals in Scotland and Scottish people in the 
EEA or Switzerland, provided those individuals are in-country by the end of the transition 
period and have made any necessary applications to settlement schemes in time. This is 
provided for in the Withdrawal Act 2018 and these individuals are known as the ‘protected 
cohort’. They will continue to be subject to the EU rules for as long as they remain in scope.  
 
Unfortunately no such certainty exists for those moving after the end of the transition period. 
Negotiations on the future relationship between the UK and the EU, including any future 
arrangements on social security coordination, have yet to produce agreement. My officials 
continue to watch the negotiations closely and remain engaged with their UK Government 
counterparts.  This will ensure that we are best placed to implement new arrangements, 
which would as part of an international agreement be reserved to the UK Government.  
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Finally, the EU rules will be retained in UK law at the end of the transition period by operation 
of the Withdrawal Act 2018, and my officials are considering the extent to which these 
retained rules need to be amended in order that any amending legislation which may be 
required can be laid in a timely way.    
 
I hope you find this update helpful.  
 
Yours sincerely, 
 

 
 
 
SHIRLEY-ANNE SOMERVILLE 
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DRAFT – 27 AUGUST 2020 

 

A29607708 

 

Draft Regulations laid before the Scottish Parliament under section 96(2) and 96(3) of the Social 

Security (Scotland) Act 2018 and paragraph 2A of Schedule 2 of the European Communities Act 

1972 for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2020 No. 

SOCIAL SECURITY 

The Carer’s Allowance Supplement (Qualifying Individuals) and 

Young Carer Grants Amendment (Scotland) Regulations 2020 

Made - - - - 2020 

Coming into force - - 2020 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 28, 41(4)(a), 43(5), 52, and 81(8) of the Social Security (Scotland) Act 2018(a) and 

section 2(2) of, and paragraphs 1A and 2A of Schedule 2 to, the European Communities Act 

1972(b) and all other powers enabling them to do so. 

These Regulations make provision for a purpose mentioned in section 2(2) of the European 

Communities Act 1972(c), and it appears to the Scottish Ministers that it is necessary and 

expedient for references to the relevant EU Regulations as defined in regulation 2 to be references 

to those EU Regulations amended from time to time. 

In accordance with section 97(2) of the Social Security (Scotland) Act 2018(d) the Scottish 

Ministers have consulted the Scottish Commission on Social Security. 

In accordance with section 96(2) and 96(3) of the Social Security (Scotland) Act 2018 and 

paragraph 2A of schedule 2 of the European Communities Act 1972, a draft of this instrument has 

been laid before and approved by resolution of the Scottish Parliament(e) 

                                                                                                                                            
(a) 2018 asp 9 
(b) 1972 c.68.  Section 2(2) was amended by the Scotland Act 1998 (c.46) (“the 1998 Act”), Schedule 8, paragraph 15(3) 

(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)). Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by the European Union (Amendment) Act 2008 (c.7), 
Schedule, Part 1. The functions conferred upon the Minister of the Crown under section 2(2), insofar as within devolved 
competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. [TO EDIT - Paragraph 1A of 
schedule 2 of the 1972 Act was inserted by section 28 of the 2006 Act and was relevantly amended by Part 1 of the 
schedule of the 2008 Act. Section 2(2) and paragraph 1A of schedule 2 were repealed by section 1 of the European Union 
(Withdrawal) Act 2018 (c.16) from exit day. However, the obligations under section 2(1), which may be implemented via 
section 2(2), are subject to savings provision under section 4(1).  The powers in section 2(2) are exercised as regards the 
introduction of rights of application and appeal for carer’s allowance supplement, necessary to support the making of 
applications from outside the United Kingdom. The functions conferred upon the Minister of the Crown under section 2(2), 
insofar as within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act.] 

(c)     
(d) 2018 asp 9. 
(e) The powers to make these Regulations are exercised together by virtue of section 33(2) of the Interpretation and Legislative 

Reform (Scotland) Act 2010 (asp 10).  These Regulations are subject to the affirmative procedure by virtue of section 33(3) 
of that Act. 

https://uk.westlaw.com/Document/I80E3D420753611DB8071C6D7F7AFDBBF/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I80E3D420753611DB8071C6D7F7AFDBBF/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I80E3FB30753611DB8071C6D7F7AFDBBF/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I4011AE2041A611DD876BF1C31FC90B87/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I4011AE2041A611DD876BF1C31FC90B87/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I12B30A80E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I80E3D420753611DB8071C6D7F7AFDBBF/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I38E4A2607A8F11E89AF7BD55BE09A5B8/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/ICE2133E07A8D11E8A094CE87F0518B3C/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/ICE2133E07A8D11E8A094CE87F0518B3C/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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PART 1. 

Introductory 

Citation and commencement 

1. These Regulations may be cited as the Carer’s Allowance Supplement (Qualifying 

Individuals) and Young Carer Grants Amendment (Scotland) Regulations 2020 and come into 

force on the day after the day on which they are made. 

Interpretation 

2. In these Regulations— 

“qualifying date” means the date determined by the Scottish Ministers in accordance with 

section 81(3) of the Social Security (Scotland) Act 2018(a), 

“the 2018 Act” means the Social Security (Scotland) Act 2018, and 

“the Young Carer Grants Regulations” means the Carer’s Assistance (Young Carer Grants) 

(Scotland) Regulations 2019(b). 

PART 2 

Carer’s allowance supplement for EEA residents 

Amendment of the Social Security (Scotland) Act 2018 

3. The schedule sets out amendments to the 2018 Act. 

Determination of EEA resident’s entitlement to carer’s allowance supplement 

4.—(1) The Scottish Ministers must make a determination of an individual’s entitlement to 

carer’s allowance supplement for the purposes of section 81(2A) of the 2018 Act— 

(a) on receiving an application, or 

(b) in terms of regulation 6, without receiving an application. 

(2) A determination may be made under paragraph (1) in respect of any qualifying date before 

or after the coming into force of these Regulations. 

(3) For the purposes of section 41 of the 2018 Act, the period for requesting a re-determination 

of entitlement in terms of paragraph (1) is 42 days beginning with the day that the individual is 

informed, in accordance with section 40 of that Act, of the right to make that request.  

(4) The period allowed for re-determination (within the meaning of section 43 of the 2018 Act) 

is 56 days beginning with— 

(a) the day that the request for a re-determination is received by the Scottish Ministers, or 

(b) where the request for a re-determination is received by the Scottish Ministers later than 

the period prescribed by paragraph (3), the day on which the Scottish Ministers or, on 

appeal, the First-tier Tribunal for Scotland, decide that the applicant has a good reason for 

not requesting a re-determination sooner.  

(5) For the purposes of section 81(2A) of the 2018 Act and regulations 4 to 8— 

(a) sections 40 to 50 of the 2018 Act apply to a determination under paragraph (1) as they do 

to a determination of entitlement to assistance of a type described in Chapter 2 of Part 2,  

                                                                                                                                            
(a) 2018 asp 9.  
(b) S.S.I. 2019/324. 
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(b) sections 25, 27, 38, 39, 53, 54, 58,  61, and 62 of the 2018 Act  apply, and 

(i) references in those sections to section 37 are to be read as if they are references to 

paragraph (1) of this regulation. 

(ii) references in those sections to assistance under Chapter 2  are to be read as if they 

include assistance by way of carer’s allowance supplement payable to a person 

falling within section 81(2A) of the 2018 Act. 

Applications for determination of entitlement to carer’s allowance supplement by EEA 

residents 

5. For the purposes of  regulation 4, an application may be made on, or at any time after, the first 

qualifying date on which an individual considers themselves to have been in receipt of a carer’s 

allowance under section 70 of the Social Security Contributions and Benefits Act 1992(a). 

Determinations without application 

6. The Scottish Ministers must make a determination under regulation 4 without receiving an 

application, where— 

(a) it appears to the Scottish Ministers from information available to them that an individual 

is likely to meet the eligibility conditions in section 81(9) of the 2018 Act, 

(b) after the  Scottish Ministers make a determination that an individual does not fall within 

section 81(2A ) of the 2018 Act—  

(i) the Scottish Ministers establish that the individual has received an award of carer’s 

allowance under section 70 of the Social Security Contributions and Benefits Act 

1992, backdated to include the relevant qualifying date, and 

(ii) it appears to the Scottish Ministers that, had that award been made when due, the 

individual would from the information available to them have been likely to meet the 

eligibility conditions in section 81(9) of the 2018 Act,  

(c) the individual received a payment of carer’s allowance supplement in respect of  the most 

recent qualifying date as a result of falling within section 81(2A) of the 2018 Act. 

Determination following  official error - underpayments 

7.—(1) The Scottish Ministers must make a determination under regulation 4 without receiving 

an application where— 

(a) they have previously made a determination under regulation 4 in relation to the 

individual’s entitlement to carer’s allowance supplement, and 

(b) they establish that, due to official error, that determination was incorrect resulting in the 

individual not being given an award of carer’s allowance supplement to which they were 

entitled. 

(2) In this regulation, “official error” means an error made by the Scottish Ministers or a 

Minister of the Crown that was not materially contributed to by anyone else. 

Determination following error – overpayments 

8.—(1) The Scottish Ministers must make a determination under  regulation 4 without receiving 

an application where— 

(a) they have previously made a determination under regulation 4 in relation to the 

individual’s entitlement to carer’s allowance supplement, and  

                                                                                                                                            
(a) 1992 c.4.  
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(b) they establish that, due to error, that determination was incorrect resulting in the 

individual being given an award of carer’s allowance supplement to which they were not 

entitled. 

(2) In this regulation, “error” means an error  in the performance of a function conferred by 

these regulations which leads to a  determination being made— 

(i) wrongly, or  

(ii) correctly but on the basis of — 

(aa) incorrect information, or 

(bb) an assumption which  proves to be wrong.  

PART 3 

Young carer grants 

9.—(1) The Young Carer Grants Regulations are amended in accordance with paragraphs (2) to 

(9). 

(2) In regulation 2, within the definition of “the qualifying period”, after “regulation 5(1)” insert 

“or where an application is made under regulation 4(7), the period of 13 weeks as described in 

regulation 5(5)”, 

(3) In regulation 4 (making of applications)— 

(a) in paragraph (1), for “A” substitute “Except where paragraph (1A), applies, a”, 

(b) after paragraph (1) insert— 

“(1A) Where a person has provided care over any period of 13 weeks falling within the 

period commencing with the day on which these Regulations came into force, and ending 

with [X December 2020], they are entitled to a young carer grant if they were aged at least 

16 and were under the age of 19 at the end of any period of 13 weeks over which care was 

provided.” 

(c) in paragraph (6), for “For”, substitute “Except where paragraph (7) applies, for”, and 

(d) after paragraph (6), insert— 

“(7) If a person who meets the criteria in regulation 8(3) has provided care over any 

period of 13 weeks falling within the period commencing with the day on which these 

Regulations came into force, and ending with [X December 2020], — 

(a) the person may make an application in respect of that period of 13 weeks, 

(b) for the purposes of paragraph (6), the period of that application is not required to 

end with the day before the day of the application, and 

(c) that application will be determined in terms of the eligibility conditions within 

these Regulations as amended on [X December 2020].”  

(4) In regulation 5 (conditions relating to the care being provided)— 

(a) in paragraph (1), for “To” substitute “Except where paragraph (5) applies, to”, and 

(b) after paragraph (4) insert— 

“(5) Where a person has made an application in terms of regulation 4(7), for the purposes 

of paragraph (1)— 

(a) “the qualifying period” is the 13 week period in respect of which the application is 

made, and 

(b) that period is not required to end with the day before the day on which the 

application for a grant is made.” 

(5) In regulation 6 (conditions relating to the person or persons being cared for), after paragraph 

(3), insert— 
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“(4) Where a person has made an application in terms of regulation 4(7), for the purposes 

of paragraph (1), the person or persons cared for— 

(a) must each have been a person to whom a qualifying disability benefit was 

normally payable throughout the qualifying period in respect of which the 

application is made, but 

(b) are not required to still be a person to whom a qualifying disability benefit is 

normally payable on the day the application for a young carer grant is made.” 

(6) In regulation 7(a) (further eligibility conditions)— 

(a) in paragraph (1), for “An”, substitute “Except where paragraph 1A applies, an” 

(b) after paragraph (1) insert— 

“(1A) Where an application is made in terms of regulation 4(7), the applicant is not 

entitled to a young carer grant if, on the day after the qualifying period as defined in 

regulation 5(5) ended, the applicant was in receipt of a benefit named in regulation 6(3)(a) 

or (b) in respect of any of the persons being cared for.”, 

(c) in paragraph (2), for “An” substitute “Except where paragraph 2A applies, an”, 

(d) after paragraph (2), insert— 

“(2A) Where an application is made in terms of regulation 4(7), the applicant is not 

entitled to a young carer grant if they have applied for a benefit named in regulation 6(3)(a) 

or (b) in respect of a period that includes the day after the qualifying period as defined in 

regulation 5(5) ended, unless it has already been determined that the applicant is ineligible 

for that benefit in respect of that day.” 

(e) in paragraph (3), for “An” substitute “Except where paragraph (3A) applies, an”, 

(f) after paragraph (3), insert— 

“(3A) Where an application is made in terms of regulation 4(7), the applicant is not 

entitled to a young carer grant if they have previously received a young carer grant, 

unless— 

(a) that application was also made in terms of regulation 4(7), and 

(b) the day after the qualifying period as defined in regulation 5(5) ended is at least 

one year after the day the qualifying period as defined in regulation 5(5), for the 

earlier application, ended.”,  

(g) in paragraph (4), for “Paragraph” substitute “Except where paragraph (4A) applies, 

paragraph”, and 

(h) after paragraph 4, insert— 

“(4A) Where an application is made in terms of regulation 4(7), paragraph (5) applies 

if— 

(a) any other person has been paid a young carer grant in respect of care of any of the 

persons being cared for in an application for a young carer grant, and 

(b) that grant was paid as a result of an application made in respect of a qualifying 

period during the year immediately preceding the day after the qualifying period as 

defined in regulation 5(5) in respect of the applicant’s own application ended.” 

(7) In regulation 8 (conditions relating to residence)— 

(a) in paragraph (1), after “paragraphs”, insert “(1A),” 

(b) after paragraph (1), insert— 

“(1A) Where an application is made in terms of regulation 4(7), the conditions in 

paragraph (1) must be satisfied on the day after the qualifying period as defined in 

‘regulation 5(5) ends.”, 

                                                                                                                                            
(a) There is an amendment to regulation 7 which is not relevant to these Regulations.  
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(c) for paragraph (3) substitute— 

“(3) An applicant who is not habitually resident in the United Kingdom does not have to 

meet the condition in paragraph (1)(b) (and therefore is entitled to a young carer grant) if 

they satisfy the conditions in paragraph (4) either— 

(a) on the day that the application is made, or 

(b) where the application is made in terms of regulation 4(7), on the day after the 

qualifying period as defined in regulation 5(5) ends. 

(4) The conditions referred to in paragraph (3) are that the applicant must— 

(a) be resident in— 

 (i) Switzerland, or 

 (ii) an EEA State other than the United Kingdom, 

(b) be an individual— 

 (i) to whom a relevant EU Regulation applies, and 

 (ii) in respect of whom the United Kingdom is competent for payment of sickness 

benefits in cash for the purposes of Chapter 1 of Title III of the Regulation in 

question, 

(c) have a genuine and sufficient link to Scotland, and 

(d) meet the other conditions prescribed in these Regulations. 

(5) For the purposes of paragraph (4)— 

“sufficient”, in relation to an individual’s link to Scotland, means a link to Scotland that 

is of such a close nature that this regulation would be incompatible with EU law if the 

individual were not entitled to a young carer grant, 

“EEA state” means— 

(a) any member state of the EU, or 

(b) any other state that is party to the agreement on the European Economic Area 

signed at Oporto on 2 May 1992, together with the Protocol adjusting that 

Agreement signed at Brussels on 17 March 1993(a), as modified or supplemented 

from time to time, 

“relevant EU Regulation” means one of the following Regulations as modified or 

supplemented from time to time— 

(a) Council Regulation (EC) No 1408/71 of 14 June 1971(b) on the application of 

social security schemes to employed persons, to self-employed persons and to 

members of their families moving within the Community, 

(b) Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 

April 2004(c) on the coordination of social security systems, 

“EU law” has the meaning given by section 126(9) of the Scotland Act 1998(d).”. 

(8) In regulation 9 — 

(a) in paragraph (1), for the word “The” substitute “Except where paragraph (1A) applies, 

the”, 

(b) after paragraph (1) insert— 

“(1A) Where an application has been made in terms of regulation 4(7), the period for 

requesting a re-determination of entitlement to a young carer grant, under section 41` of 

2018 Act, is 42 days beginning with the day that the applicant is informed, in accordance 

with section 40 of that Act, of the right to make the request.”,  

                                                                                                                                            
(a)  
(b)  
(c)  
(d) 1998 c.46. 1998 c.46.  Section 129(6) was amended by Article 6(1)(a) and (2)(a) of S.I. 2011/1043.  



 7 

(c) in paragraph (2), for the word “The” substitute “Except where paragraph (2A) applies, 

the”, and  

(d) after paragraph (2) insert— 

“(2A) Where an application has been made in terms of regulation 4(7), the period allowed 

for re-determination (within the meaning of section 43 of the 2018 Act) is 56 days 

beginning with— 

(a) the day that the request for a re-determination is received by the Scottish Ministers, 

or  

(b) where the request for a re-determination is received by the Scottish Ministers later 

than the period prescribed by paragraph (1), the day on which the Scottish 

Ministers or, on appeal the First-tier Tribunal for Scotland, decide that the 

applicant has a good reason for not requesting the re-determination sooner.” 

(9) Where an application under regulation 4(7) of the Young Carer Grants Regulations relates to 

a qualifying period which ended before 1 April 2020, regulation 12(1) has effect as it did on 31 

March 2020, in relation to the amount of assistance to be given.  

 

 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 
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 SCHEDULE Regulation 3 

Amendment of the Social Security (Scotland) Act 2018 

1. Section 81 (carer’s allowance supplement) of the Social Security (Scotland) Act 2018 is 

amended as follows. 

2. After subsection (1) insert— 

“(1A) A qualifying individual is an individual to whom subsection (2) or (2A) applies.”. 

3. In subsection (2), for “A qualifying individual is” substitute “This subsection applies to”. 

4. After subsection (2) insert— 

“(2A) This subsection applies to an individual whom the Scottish Ministers have 

determined (in accordance with Part 2 of the Carer’s Allowance Supplement (Qualifying 

Individuals) and Young Carer Grants Amendment (Scotland) Regulations 2020 (S.S.I. 

2020/00)) met the eligibility conditions in subsection (9) on the qualifying date.”. 

5. After subsection (8) insert— 

“(9) An individual meets the eligibility conditions referred to in subsection (2A) on a 

given date if, on that date, the individual— 

(a) was in receipt of a carer’s allowance under section 70 of the Social Security 

Contributions and Benefits Act 1992, 

(b) was an individual— 

 (i) to whom a relevant EU Regulation applied, and 

 (ii) in respect of whom the United Kingdom is competent for payment of sickness 

benefits in cash to the person for the purposes Chapter 1 of Title III of the 

Regulation in question, 

(c) was resident in— 

 (i) Switzerland, or 

 (ii) an EEA State other than the United Kingdom, and 

(d) had a genuine and sufficient link to Scotland. 

(10) For the purposes of subsection (9)— 

“sufficient”, in relation to an individual’s link to Scotland, means a link to Scotland that 

is of such a close nature that this section would be incompatible with EU law if the 

individual were not entitled to the carer’s allowance supplement, 

“EEA State” means— 

(a) a member State of the EU, or 

(b) any other State that is party to the agreement on the European Economic Area 

signed at Oporto on 2 May 1992, together with the Protocol adjusting that 

Agreement signed at Brussels on 17 March 1993, as modified or supplemented 

from time to time, 

“relevant EU Regulations” means one of the following Regulations as modified or 

supplemented from time to time— 

(a) Council Regulation (EC) No 1408/71 of 14 June 1971 on the application of social 

security schemes to employed persons, to self-employed persons and to members 

of their families moving within the Community, 

(b) Regulation (EC) No 883/2004 of the European Parliament and of the Council on 

29 April 2004 on the coordination of social security systems, 

“EU law” has the meaning given by section 126(9) of the Scotland Act 1998.”. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend section 81 of the Social Security (Scotland) Act 2018 relating to 

payment of carer’s allowance supplement. They also make amendments to the Carer’s Assistance 

(Young Carer Grants)(Scotland) Regulations 2019, in relation to residence criteria. 

The amendments enable payments of carer’s allowance supplement and young carer grants to be 

made to people who are who are living outside the United Kingdom, where certain conditions are 

met, and regardless of whether they have received a payment before leaving Scotland. One of the 

main conditions is that they are able to demonstrate an adequate link to Scotland, such that 

payment is necessary to ensure compliance with the current approach to EU law in relation to 

what amounts to a sufficient link. The changes seek to ensure that the rules of social security co-

ordination provided for in Council Regulation (EC) No 1408/71 and Regulation (EC) 

No 883/2004 are given effect to fully. This relates, in particular to Article 21 of Regulation 

883/2004 and Article 19 of Regulation 1408/71. These provide for continued enjoyment of cash 

benefits while residing or staying temporarily in an EEA member state other than the competent 

state, in circumstances where the “original” state remains competent for payment of benefits. 

[Explanatory note to be expanded]. 



The Carer’s Allowance Supplement (Qualifying Individuals) and Young Carer Grant 

Amendment (Scotland) Regulations 2020 – Policy note 

 

This note sets out a broad policy summary of The Carer’s Allowance Supplement 

(Qualifying Individuals) and Young Carer Grant Amendment (Scotland) Regulations 2020. 

These draft regulations are provided to the Scottish Commission on Social Security 

(SCoSS) as required by section 97(2) of the Social Security (Scotland) Act 2018. 

  

Background  

 

1.  EU rules on social security coordination apply across the EEA and Switzerland. They 

are intended to ensure that people exercising their rights of free movement within the 

EEA and Switzerland are not adversely affected by the application of different social 

security systems.  

 

2.  Each Member State is under an obligation to report new benefits introduced or 

material changes to existing benefits to the Administrative Commission for the 

Coordination of Social Security Systems. This is an EU Committee with representatives 

of each Member State which meets at least four times each year to facilitate dialogue 

between Member States and promote the proper functioning of the EU rules.  

 

3.  In discussions between UK Government and the Administrative Commission on 

existing devolved forms of assistance, the Administrative Commission’s view was that 

CAS and YCG are ‘exportable’, having been classified as social security ‘cash sickness 

benefits’. Both forms of assistance have no direct UK-level equivalent, however, Carer’s 

Allowance (CA), which is the qualifying benefit for CAS is an ‘exportable’ benefit – as 

are, in part, the qualifying disability benefits which the cared-for person must be 

receiving for both CA and YCG.  

 

4.  The Carer’s Allowance Supplement (Qualifying Individuals) and Young Carer Grants 

Amendment (Scotland) Regulations will expand the residency criteria for both forms of 

support to meet the requirements of the EU rules. This will mean eligible carers can, in 

certain circumstances, apply for and receive these benefits where they are resident in 

the EEA or Switzerland. This can include people currently in receipt of support who 

move to an EEA member state or Switzerland, and those who make a first claim for 

assistance from there. 

 

Criteria for exporting Carer’s Allowance Supplement and Young Carer Grant 

5.  The regulations expand the residency criteria for CAS and YCG so that people can 

apply for and receive these benefits when resident in the EEA or Switzerland, where the 

United Kingdom remains the ‘competent state’ for payment of sickness benefits to them, 

and they can demonstrate a ‘genuine and sufficient link’ to Scotland. 

 



‘Competent state’ for payment of sickness benefits 

6.  The social security coordination rules mean only one country’s legislation applies to 

an individual at any one time, and the country which is responsible for paying benefits to 

an individual is known as their ‘competent state’. This is normally the state in which a 

person lives, is employed, or from which they receive benefits, including state pensions.  

7.  In practice, we anticipate this means people who may be eligible to export CAS and 

YCG will be those living in the EEA or Switzerland who are not employed where they 

live, but continue to be employed by the UK, and those who are already exporting a UK 

benefit. They may also be the dependent of a family member who is accessing a UK 

state pension or workers posted abroad for a period of less than a year. 

‘Genuine and sufficient link’ to Scotland  

8.  A ‘genuine and sufficient link’ test has been found in court to be compatible with the 

social security coordination rules. It’s not a set of prescribed factors, but can take into 

account things like whether someone has spent a significant part of their life in the place 

in question, whether they have worked, paid contributions, own property or have family 

there.  

9.  In keeping with this we have not set out a list of factors in the regulations which we 

would consider to demonstrate a ‘genuine and sufficient link’ to Scotland, as this would 

be an overly prescriptive approach which may not meet the EU law requirements. 

European Court of Justice case law highlights the need for flexibility in the range of 

factors by which a link may be demonstrated.  

10.  The regulations will be supported by decision-making guidance for Social Security 

Scotland. This will be a consistent approach which will be taken across all devolved 

benefits which are considered to be exportable under EU rules.  

Applications and past payments  

11.  CAS is currently an automatic payment made using data from the DWP on people 

living in Scotland and receiving CA. It will not be possible to identify all carers eligible to 

receive CAS outside of the UK using existing data. So in order to make the necessary 

provisions for people outside of Scotland, the regulations will not extend this automatic 

payment system, but instead provide for determinations to be made in relation to 

entitlement to CAS for people in the EEA and Switzerland.   

12.  Determinations will occur either as a result of an application by the individual, or on 

the basis of data provided by the DWP. We are currently in discussions with DWP about 

the information which can be provided on potential CAS clients, to be supplemented 

with information obtained from the individual. Using a process of determinations rather 

than automatic payments will allow us to ensure the individual meets the eligibility 

criteria and can demonstrate a ‘genuine and sufficient link’ to Scotland.  

13.  YCG regulations already provide for an applications process within Scotland, and 

outside of the UK where a grant has previously been received in Scotland. The 



regulations expand this so these provisions can apply to first-time applications for YCG 

being made from outside of the UK.  

14.  As CAS has been available since 2018 and YCG since 2019, the regulations will 

also allow for applications to be made by people outside of the UK for payments of both 

forms of support in relation to previous periods of care, completed before the regulations 

come into force. These will go back to the respective launch dates. This will ensure that 

people can claim for CAS or YCG where they would have been entitled to it previously, 

had the two forms of support been fully exportable at the time they were introduced.  

Carer’s Allowance Supplement – other provisions  

15.  CAS was created as an interim measure under section 81 of the 2018 Act. As such 

the provisions that apply automatically to benefits created under Chapter 2 of the 2018 

Act do not apply to CAS. The regulations therefore apply other relevant provisions of the 

2018 Act to ‘exported’ CAS. These are required in light of the fact that an application 

needs to be made to export CAS.  

16.  Regulations will apply re-determination and appeal rights to CAS which is applied for 

from outside the UK. These are not needed in Scotland as it is an automatic payment 

which does not require Social Security Scotland to carry out a determination.  

17.  However, the new test being applied for export will involve a determination from 

Social Security Scotland on the client’s entitlement – and therefore re-determination and 

appeal provisions are needed for CAS in relation to the determination process for those 

outside of the UK. 

18.  Regulations will also extend provisions on appointees in section 58 of the 2018 Act 

to CAS, for those looking to receive CAS outside of the UK. This is because some 

prospective CAS recipients may have appointees for receipt of CA who may wish to 

make applications for, and receive payments of, CAS on their behalf. Amendments 

being made to section 58 as part of the Social Security Administration and Tribunals Bill 

will, if passed, apply to CAS for those outside of the UK once they come into force. 

These provisions are not required for CAS payments in Scotland as payments are made 

automatically to any existing appointees included in the data provided by DWP.   

Delivery  

19.  As highlighted above, we are currently in discussions with DWP about the use of 

existing data to support the identification of potential CAS clients outside of the UK. 

However, as there may be people who are not included in this data, and there is no 

comparable data for YCG, a communications plan and an application process will be 

needed to ensure all eligible carers can access this support.  

20.  We will be engaging with stakeholders on the development of the processes and on 

the communications and engagement needed to ensure eligible carers are aware of and 

can apply for this support. 

Jane Sterry, Social Security Policy Division 

August 2020 


