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RURAL ECONOMY COMMITTEE AND CONNECTIVITY COMMITTEE 

AGRICULTURE (RETAINED EU LAW AND DATA) (SCOTLAND) BILL  

SUBMISSION FROM NFU SCOTLAND  

• NFU Scotland (NFUS) welcomes the opportunity to submit evidence to the 

Rural Economy and Connectivity (REC) Committee on the Scottish 

Government’s Agriculture (Retained EU Law and Data) (Scotland) Bill (‘the 

Bill’). 

• NFUS’ position on the Bill is that on the whole it represents an effective ‘cut 

and paste’ of powers currently conferred to Scottish Ministers under the 

current Common Agricultural Policy (CAP). NFUS considers the Bill to be an 

essential piece of legislation to ensure continuity of payments delivery in the 

wake of the UK’s exit from the EU.  

• The Bill is ‘enabling’ legislation rather than ‘policy’. However, inevitably there 

are questions around how the Bill might be used to determine future 

agricultural policy in Scotland.  

• However, in opening, NFUS does wish to reference the questions posed by 

the Scottish Parliament’s Delegated Powers and Law Reform Committee letter 

to the Scottish Government of 10 December 20191 which, in NFUS’ view, pose 

valid and challenging concerns about the scope of powers the Bill will confer 

on Scottish Ministers and how these may be applied by future governments.  

• For NFUS, these questions are particularly concerning because no formal 

arrangements are currently in place between the UK and devolved 

administrations on the operation of future policy frameworks and decision-

making – therefore creating scope for possible policy divergence. Whilst 

NFUS wholly appreciates that policy divergence is not the intention of the 

current government(s), the theoretical possibility that is created by the 

legislation is a concern which NFUS has evidenced in further detail below.  

• NFUS welcomes the Committee’s consideration of this position.  
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Policy landscape 

1. NFUS understands that the Bill is intended to provide Scottish Ministers with 

regulation-making powers to amend or replace the retained EU law in Scotland 

relating to the CAP after the UK leaves the EU. 

2. Retained EU law relating to the CAP rolls over into domestic (Scottish) law. 

However, it then becomes ‘frozen’ unless such legislation provided by this Bill is 

put in place. As such, NFUS entirely supports the introduction of the Bill.  

3. This Bill represents the first time in the history of the Scottish Parliament that 

Ministers will be enabled to make changes to the CAP within domestic 

legislation – an important opportunity from which NFUS sees great benefits. 

However, NFUS also urges MSPs to be clear about what it is this Bill will and 

won’t deliver in terms of policy goals.  

4. In essence, the Bill provides the legal vehicle in which agricultural payments 

can continue once the UK leaves the EU and will also allow for Scottish 

Ministers to make adjustments and improvements to the current agricultural 

policy arrangements within the parameters of the Scottish Government’s 

‘Stability and Simplicity’ approach.  

5. What this Bill will not do is give Scottish Ministers full ‘enabling’ powers to 

design and implement a new, post-CAP agricultural policy in a different manner 

from the continuity approach in Stability and Simplicity. In this sense, the Bill 

differs from the (former, currently fallen) UK Agriculture Bill which empowered 

English and Welsh ministers and the Northern Irish government both to ensure 

continuity and implement a completely new policy after a defined transition 

period.  

6. Through extensive consultation with its 8,500 members, it is clear to NFUS that 

there is a strong desire amongst its members for the right legislation to be put in 

place to ensure certainty and clarity about payments under the existing CAP 

measures. On this basis, NFUS welcomes the Bill and wishes to see as smooth 

a passage as possible through the Scottish Parliament so that there can be no 

dubiety as to the continuity of support in the short-to-medium term after Brexit.  

7. However, what is also clear is that there is equally as strong an appetite 

amongst NFUS members for change, and the implementation of a new 

agricultural policy that better meets the outcomes desired by governments, 

consumers and the industry in terms of climate change (emissions reductions) 

and growth of Scotland’s food and drinks sector. 



8. Ambition 20302, launched in 2017, essentially sets a target for Scotland’s 

farming, fishing, food and drinks sectors to drive profitable, responsible growth 

across the industry, doubling its size to £30 billion in turnover by 2030. In 

tandem, through the Scottish Government’s Climate Change (Emissions 

Reductions) Act, the Scottish Parliament has now legislated to reduce 

greenhouse gas emissions to ‘net zero’ by 2045. As well as the 2045 aim, the 

Scottish Parliament has set more ambitious interim targets of a 75 per cent 

reduction in emissions by 2030.  

9. NFUS strongly believes that if Scotland is to have any chance of meeting these 

dual targets, then Scottish agriculture must be given the tools to enable delivery 

sooner rather than later. Agricultural policy, and the associated regulatory 

regime, must change to enable efficient, effective and environmentally 

beneficial practice simultaneously, and soon. 

10. Therefore, a separate policy Bill is required, and NFUS therefore wishes to 

highlight to the Committee its view that such legislation should come forward 

sooner rather than later. NFUS would welcome a clarifying statement to be 

made by the Scottish Government on the parliamentary record through the 

passage of this Bill as to when a new ‘policy enabling bill’ will be brought 

forward. 

11. NFUS has developed detailed proposals on the principles of a future Scottish 

agricultural support system, entitled ‘Steps to Change: A New Agricultural Policy 

for Scotland Post-Brexit3’, and which has been set out to this Committee in prior 

evidence sessions. It is the view of NFUS that if the ‘Steps to Change’ approach 

were to be adopted, much of what is required by way of future support for 

Scottish agriculture could be delivered with greater efficiency – in terms of 

funding, process and outcomes. 

12. NFUS therefore believes that any future ‘policy enabling Bill’ must strongly 

focus on giving Scottish Ministers the powers to deliver on seven key principles: 

a. Continue direct payments – based on ‘activity’ rather than land area; 

b. Provide (additional direct) support for agricultural activity in less 

favoured areas; 

c. Provide (additional direct) coupled support to maintain socio-

economically important agricultural sectors; 
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d. Provide (additional direct) support for new and developing agricultural 

businesses; 

e. Provide support for public goods provision, especially environmental 

outcomes and climate change goals; 

f. Provide support for improving agricultural productivity; 

g. Provide support to rural businesses (and communities). 

13. Whilst such a discussion is out-with the scope of this Bill, NFUS feels it is 

extremely relevant to MSP’s consideration of the Bill.  

 

Negative and Affirmative Procedures 

14. NFUS notes that there are significant areas of the Bill that will be subject to 

negative procedure. Whilst NFUS understands that amendments and 

improvements to the current CAP can be made via secondary rather than 

primary legislation, it is concerning that the Bill does not allow scope for 

parliamentary scrutiny. 

15. NFUS believes it is vital that the Bill ensures the appropriate checks and 

balances are provided for. Without this, there could be major scope for 

unintended consequences at the least or at worst, giving this or future Scottish 

Government(s) powers to make significant changes to policy without 

parliamentary scrutiny. As such, NFUS would prefer for all secondary legislation 

to be brought forward under the affirmative procedure.  

PART 1 

Direct payments, rural development support etc 

16. As outlined, NFUS entirely supports the continuity, simplification and 

improvement approach set out in Sections 2, 3 and 4 of the Bill.  

17. As an active participant in the Scottish Government’s Simplification Taskforce, 

NFUS has long argued that there should be scope for simplifications to 

processes and compliance during any transition period following EU exit, which 

would improve public value and the quality of service to farmers and crofters.  

18. Given the shared aim of both NFUS and the Scottish Government to provide 

financial stability for farmers and crofters in the period immediately after the UK 

leaves the EU, it makes sense to keep payments and scheme rules as stable as 

possible and to make processes simpler. 

19. Membership of the EU and governance under the CAP has led to ever higher 

regulatory standards. The nature and extent of this regulatory landscape 

emerges time and again as a theme contributing to a lack in farm business 



confidence. Poor and illogical regulation, often paired with the financial costs of 

compliance and the management time spent adhering to and demonstrating 

compliance, add significantly to farmers’ and crofters’ workloads and stress.  

20. The scope for deregulation, while not negligible, may be more limited than some 

would like. However, NFUS believes that there are opportunities to improve how 

regulation is designed and implemented, and ensuring it is less burdensome 

and more proportional, grounded in clear science and evidence, and that 

farmers’ and crofters’ efforts in attaining the highest animal welfare and 

environmental standards are recognised.  

21. There is scope across a range of existing regulations that affect all Scottish 

agriculture to some degree to look at possible changes that would not erode 

standards, audit or accountability, but could yield dividends in terms of three 

distinct, but related, themes: 

a. Protecting the integrity of the supply chain and improving the 

profitability of agricultural production; 

b. Basing decisions on science/evidence using risk as the factor rather 

than the precautionary principle based on hazard; 

c. Removing disproportionate penalties and erroneous mapping and 

record keeping requirements. 

22. These three themes capture the principles that should be applied to all future 

regulations that govern agricultural production and businesses and can yield 

real benefits for agricultural businesses and administrators alike. But just as 

importantly, these changes will neither compromise standards nor jeopardise 

Scotland’s and the UK’s ability to trade in agricultural and food products. 

23. NFUS is satisfied that Part 1 of the Bill enables Scottish Ministers with effective 

powers in order to implement such changes to the current CAP regulations. 

 

Power to modify financial provision in CAP legislation  

24. Section 4 refers to the Scottish Ministers' ability to set and modify the amount of 

money allocated to different CAP schemes. Under EU rules, a specified percent 

of the overall agricultural budget is allocated to Pillar 1 (direct payments) and 

Pillar 2 (rural development). This section would allow Scottish Ministers to 

modify these amounts as well as the total agricultural spend.  



25. While not specified in the text of the Bill, this section gives Scottish Ministers the 

power to, for example, by regulation set national ceilings for spending beyond 

2020, modulate budgets between Pillar 1 and Pillar 2 (Pillar to Pillar transfers), 

and set a cap (absolute limit) on payments paid to a single recipient.  

26. Whilst the policy on ‘capping’ is not within the scope of this Bill, NFUS does 

wish to note some comments on its position on capping in light of the possibility 

of such powers being exercised by this or future government(s).  

27. As per the current CAP regulations, there is an existing cap of Pillar 1 payments 

at €600,000 for recipients of the Basic Payment Scheme receipts. NFUS has no 

objection to the financial provisions (Pillar 1 to Pillar 2 transfers, capping, etc) of 

this Bill.  

28. However, the key considerations for NFUS include how capping would be done, 

at what levels might it apply, and how the ‘yield’ of any funding that is top-sliced 

can be ‘recycled’ to best effect within the agricultural support system.  

29. While NFUS agrees that there may be a need to redeploy funding from the 

existing CAP to foster the desired and required change within all agricultural 

businesses, it wishes to highlight to the Committee that a blunt cap on direct 

payments to relatively larger recipients is likely to be disproportionate and 

ineffective.  

30. If budgets and spending dictate that future support should be deployed in more 

effective ways (less area-based, more action-based), then NFUS firmly believes 

that there are more progressive, more proportionate and fairer approaches. The 

model set out in NFUS’ Steps to Change document could be used as the 

means to re-deploy the current support to individual farm businesses to funding 

for appropriate actions (productivity gains and environmental benefits) by the 

same individual agricultural businesses. 

 

 

Aid for fruit and vegetable producer organisations  

31. NFUS is very supportive of producer organisations and notes that there are 

many examples of highly effective producer organisations already in operation 

in Scotland and the UK. Indeed, NFUS is of the view that more collaboration 

and cooperation between producers should be incentivised and encouraged by 

industry and government in the future if producers are to gain a stronger 

standing in the supply chain.  



32. NFUS notes that the former UK Agriculture Bill contained similar provisions for 

aid for producer organisations as a UK-wide framework element. Therefore, 

NFUS queries how such powers conferred on Scottish Ministers would operate 

within a UK-wide framework. This is particularly pertinent for Scottish-based 

producer organisations (such as Angus Soft Fruits) which have operations 

elsewhere within the UK. 

33. For NFUS, consistency in the approach is vital and NFUS would welcome 

clarity from the Scottish Government through the passage of the Bill on how 

such frameworks would operate within a policy context.  

 

Marketing standards and carcase classification  

34. Again, NFUS notes that the provisions in these sections reflect provisions that 

were in the former UK Agriculture Bill. As outlined in the Policy Memorandum, 

the power being taken here is to ensure that the Scottish Ministers have the 

ability to replicate changes made elsewhere in the UK, in order to avoid barriers 

to the movement and sale of goods within the UK after EU exit.  

35. For NFUS, consistency in approach and operating on a UK-wide framework is 

vital – the vast majority of Scottish produce is marketed and sold within a UK-

wide single market and NFUS would be concerned with any possibility of policy 

divergence on marketing standards within the UK. 

36. The Policy Memorandum notes that decisions can be taken on a case-by-case 

basis regarding whether to follow any changes introduced in, or under, a UK 

Agriculture Bill, or whether to retain alignment with EU law. NFUS wishes the 

Committee to query the Scottish Government on how any case-by-case 

changes might operate within the UK-wide single market.  

37. The same concerns regarding consistency of approach and the development of 

a UK-wide policy framework extend to the Bill’s provisions on carcase 

classification.  

 

PART 2 

Agricultural activity 

38. NFUS recognises that the Bill gives extensive powers to Scottish Ministers for 

data collection for various purposes. NFUS understands that again, these are 

conferred powers that largely mirror current powers exercised via the current 

CAP. 



39. The section of the Bill where NFUS takes the most interest is in section 12, on 

the definition of agricultural activity.  

40. In terms of ‘agricultural activity’, these powers are needed so that Ministers can 

redefine what agricultural activity actually is. NFUS believes that this should be 

considered as a significant opportunity to ensure that valuable public money 

genuinely does go to those businesses that are undertaking actual agricultural 

activity (i.e. to those undertaking day-to-day management decisions and 

carrying the risks associated with doing so).  

41. NFUS acknowledges that the Bill includes a definition of agricultural activity as 

defined in line with the EU regulations (EC 1307/2013). NFUS has long had 

major concerns as to the efficacy of such a definition of agricultural activity. 

Therefore, NFUS supports the Bill’s proposed powers for Scottish Ministers to 

amend the definition of agricultural activity.  

42. To illustrate this point, the Scottish Government’s stated intention of finding a 

replacement to the Less Favoured Area Support Scheme (LFASS) is, in NFUS’ 

opinion, likely to require a significant change in the definition of agricultural 

activity in order to put in place an effective means of supporting Scotland’s less 

favoured areas. This will also be particularly important in any future enabling 

policy bill.  


