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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 

INQUIRY INTO CONSTRUCTION AND PROCUREMENT OF FERRY VESSELS IN 

SCOTLAND 

SUBMISSION FROM COMPETITION AND MARKETS AUTHORITY  

 

Introduction and summary                      

The Competition and Markets Authority (CMA) is an independent non-ministerial UK 

Government department, and the UK’s primary consumer and competition authority. 

We work to promote competition for the benefit of consumers, both within and 

outside the UK. Our aim is to make markets work well for consumers, businesses 

and the economy by promoting competition. Competitive markets and an effective 

competition policy can play a major role in delivering productivity and growth in the 

UK economy.  

The CMA and its predecessors, the Office of Fair Trading (OFT) and the Competition 

Commission (CC), have a long history of advising government and local authorities 

on transport issues. Transport Scotland are familiar with the CMA and our work. Both 

the OFT and CC have previously made recommendations to the Scottish 

Government. These include recommendations arising from the Competition 

Commission’s investigation of local bus services markets1 and through formal 

consultation responses to government proposals on bus transport and taxi licensing. 

The CMA has carried out work on a range of areas of transport policy across the UK, 

including:  

• Local bus services 

• Regulation of taxi and private hire vehicles 

• The allocation of airport take-off and landing slots 

• Regulation and competition on the railways 

• Impact of minimum safety standards on maritime vessels on competition 

More recently, we have been engaging with Transport Scotland on the provisions of 

the Transport Bill relating to buses and we have advised on areas such as; 

franchising, partnerships and smart ticketing arrangements.  

The CMA has also carried out a range of work in relation to commissioning and 

competition in the public sector. We have for example recently provided significant 

input into the UK Cabinet Office’s Outsourcing Playbook2, which was developed to 

improve government procurement and deliver better public services. We aim to work 

constructively with UK government departments, devolved governments and other 

public bodies to help them frame and deliver services that work well for consumers 

and taxpayers. We have also responded to the Scottish Government’s previous 

                                                           
1 Competition Commission (2011) Local bus services market investigation 
https://webarchive.nationalarchives.gov.uk/20140403001219/http://www.competition-
commission.org.uk/assets/competitioncommission/docs/pdf/inquiry/ref2010/localbus/pdf/00_sections_1_15.pdf  
2 Cabinet Office - Government Commercial Function (2019) The Outsourcing Playbook  
https://www.gov.uk/government/publications/the-outsourcing-playbook 

https://webarchive.nationalarchives.gov.uk/20140403001219/http:/www.competition-commission.org.uk/assets/competitioncommission/docs/pdf/inquiry/ref2010/localbus/pdf/00_sections_1_15.pdf
https://webarchive.nationalarchives.gov.uk/20140403001219/http:/www.competition-commission.org.uk/assets/competitioncommission/docs/pdf/inquiry/ref2010/localbus/pdf/00_sections_1_15.pdf
https://www.gov.uk/government/publications/the-outsourcing-playbook
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consultation on the Procurement Reform Bill3, produced guidance for policymakers 

on choice and competition in public service markets and government in markets.4 

In our response, we have not commented on all aspects of the inquiry and have only 

responded to areas that our remit and competence covers. 

We welcome the opportunity to give views to the call for evidence and are happy to 

assist the committee with their inquiry. 

 

What key challenges need to be addressed in procuring new vessels to 

support Scotland’s ferry network and how might these be overcome?  

In planning the procurement of further vessels, the Scottish Government should 

consider its role as a market maker both in relation to publicly owned, operated or 

controlled ferries but also on the breadth of maritime services, from shipbuilding and 

refurbishment through to potential customers in aquaculture, fisheries and off-shore 

oil and gas. 

The CMA’s view is that nationalised companies should be operated on an arm’s 

length basis and procurement by public bodies including state owned companies 

(such as Caledonian Maritime Assets Ltd (CMAL)) should be conducted on a level 

playing field, with both private and state-owned companies able to have opportunity 

to engage in the market and supply vessels. 

The procurement of vessels for operation of ferries in Scotland may pose some 

additional complexities given the legal and structural separation of asset owner and 

operator, but these should not prevent an effective procurement exercise being 

conducted in future.5 

Awarding Ferguson Marine newly commissioned work without a competitive tender 

process is unlikely to make it a commercially sustainable business. It may also have 

a negative impact on the wider industry. 

The CMA does not have specific expertise in the procurement of vessels but we 

make the following observations which the Scottish Government should consider in 

future procurement exercises to ensure competition can lead to better outcomes:6 

• As is made clear in the Scottish Procurement Policy Handbook ‘Goods, 

services and works should be acquired by effective competition […] unless 

there are convincing and justifiable reasons to the contrary.’7 The CMA’s view 

                                                           
3 Office of Fair Trading (2012) OFT response to Scottish Government consultation non the Procurement Reform Bill  
https://www2.gov.scot/resource/0040/00409810.pdf  
4 Office of Fair Trading (2012) Government in Markets, Why Competition Matters – a guide for policy makers 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284451/OFT1113.pdf   

5 For example, both CMAL as the asset owner and Caledonian MacBrayne (CalMac) as operator are state owned with separate 

management boards and may both wish to contribute to the specification and design aspects of a future procurement. 

However, the nature of how ferries are managed and operated across Scotland (such as through a concession on the Northern 

Isles routes), separation between asset owner and operator is a suitable approach to facilitate competition. 

6 We include state-owned enterprises under the broad umbrella of government 
7 Scottish Government (2008) Scottish procurement policy handbook 
https://www.gov.scot/publications/public-procurement-reform-programme-scottish-procurement-policy-handbook/pages/7/ 

https://www2.gov.scot/resource/0040/00409810.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284451/OFT1113.pdf
https://www.gov.scot/publications/public-procurement-reform-programme-scottish-procurement-policy-handbook/pages/7/
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is that active competition leads to lower prices, innovation and better quality 

which in turn delivers value for money for the government, fare paying 

passengers and taxpayers. 

• The government should assess the level of financial risk which it wishes to 

retain, share or pass to future suppliers. Given the events associated with the 

procurement of ships ‘801’ & ‘802’, there may be a chilling effect on future 

procurement if a sufficient number of suppliers do not wish to participate. For 

this reason, it will be important for the Scottish Government to move quickly to 

indicate that – once this procurement is complete – there will be a focus on 

designing future procurement of ferries (and ferry services) that enables 

effective competition and encourages broad participation which may require a 

period of pre-market engagement. 

• The government should engage in sufficient pre-market engagement to 

understand the interests and constraints of potential suppliers. Similarly, given 

the timescales for procurement and construction, the government may wish to 

signal its intended pipeline of future procurement to facilitate the largest 

possible number of suppliers having the ability to manage capacity to 

participate in a procurement exercise. Similarly, shipbuilding may require bids 

from consortia of builders, naval architects and other suppliers (such as 

propulsion systems) – developing the pipeline may allow either a lead bidder 

(where a contract is taken by the builder) or the consortium as a whole to 

coordinate a bid. 

• It is important to note the potential risks where state-owned companies are both 

the supplier and procurer. State-owned procurers should be able to scrutinise 

and query the quality of the delivered product to ensure that it meets the 

required specifications and if not, hold a supplier to account regardless of 

ownership. There therefore needs clear separation between any sponsorship 

teams within the Scottish Government of supplier and procuring firms and for 

those teams to operate at arm’s length. It is also important that consideration is 

given to the procurement process to ensure that tender design is neutral and 

doesn’t favour a state provider. 

• In developing a procurement strategy for the future, the government should 

consider whether to procure single vessels or to award multiple single 

contracts, or one contract for more than one vessel. By reducing the size of 

‘lots’ more (and smaller) suppliers may be able to participate which further 

aids in the government’s market management. 

The CMA would be happy to engage with the Scottish Government to help develop 

its thinking on how to procure goods and services while fostering competition. 
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What are the likely implications of the Scottish Government’s decision to take 

Ferguson Marine Engineering Ltd. into public ownership for the fulfilment of 

the current contract and the award of future contracts for the construction of 

new ferries?  

As a public procurer, the Scottish Government should consider the wider market and 

long-term effects of procurement decisions in order to maximise competition and 

secure the best value for money. There can be situations where direct provision of 

goods and services by Government is in the best interests of consumers, but where 

it is the direct provider, Government needs to be aware of the costs of crowding out 

private sector activity. Similarly, Government should ensure that public bodies that 

compete alongside private firms do not distort the market unfairly. 

Where public sector bodies are engaged in mixed markets alongside private firms, it 

is important for the public bodies to ensure that they are not exploiting unfair 

advantages over the private sector and stifling innovation or improved efficiency that 

private firms may bring to the market8, such as using sensitive information to create 

unfair advantage in the tendering process for new contracts. 

  

What Impact is the United Kingdom’s departure from the European Union 

likely to have on the future award of new ferry construction contracts, in 

particular as regards ongoing compliance with applicable rules on state aid 

and competitive tendering?  

Under the Withdrawal Agreement, the European Commission will continue to be 

responsible for regulating state aid awarded in the UK during the implementation 

period (until the end of 2020).  

The previous Government had expressed its intention for the CMA to take over as 

state aid regulator in preparation for a possible no-deal Brexit, operating a UK 

subsidy control regime in parallel to the EU’s state aid regime. It is for the current 

Government to decide how state aid will be regulated in the UK in future. This 

includes whether the CMA has a role to play in a new regulatory regime once the 

implementation period has ended. 

If, however, the current state aid rules are still applied then contracts will have to be 

procured as per the relevant EU procurement rules to avoid the risk of state aid 

being present in any contract awarded.  

The CMA would be happy to discuss any of the material in this paper. 

 

                                                           
8 Office of Fair Trading (2012) Government in Markets, Why Competition Matters – a guide for policy makers 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284451/OFT1113.pdf   

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284451/OFT1113.pdf

