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Public Audit and Post-legislative Scrutiny Committee 

28th Meeting, 2019 (Session 5), Thursday 5 December 2019 

Post-legislative scrutiny of the Freedom of Information (Scotland) Act 2002 

Introduction 

1. At its meeting today, the Public Audit and Post-legislative Scrutiny Committee will 
take evidence from Daren Fitzhenry, Scottish Information Commissioner. This will 
be the Committee’s fourth evidence session in relation to its post-legislative 
scrutiny of the Freedom of Information (Scotland) Act 2002 (FOISA).

2. The Commissioner provided a written submission in response to the Committee’s 
call for evidence and this is attached at Annexe. All other written submissions 
received in response to the Committee’s call for evidence are available on the 
Committee’s website.

3. It is anticipated that the focus of the evidence session will be on the same key 
themes as the previous three evidence sessions. These are—

• Theme 1 - Making a request for information
• Theme 2 - Responding to requests for information
• Theme 3 - Record keeping and proactive publication
• Theme 4 - Reviews, applications and reviews

4. Meeting papers containing background information in relation to the previous 
evidence sessions, along with their Official Reports, can be accessed via the 
following links—

• Meeting on 19 September 2016: The Committee took evidence from Claire 
Cairns, Coalition of Carers; Severin Carrell, Scotland Editor, The Guardian; Dr 
Craig Dalzell, Head of Policy Research, Common Weal; Rob Edwards, Director 
and co-founder The Ferret; Carole Ewart, Convener, Campaign for Freedom of 
Information Scotland; Stephen Lowe, Policy Officer, UNISON Scotland; Nick 
McGowan-Lowe, Organiser Scottish Office, National Union of Journalists; and 
Bailey-Lee Robb, MSYP and Trustee, Scottish Youth Parliament.

• Meeting papers for 19 September 2019
• Official Report of Meeting on 19 September 2019.

• Meeting on 3 October 2019: The Committee took evidence from Professor 
Kevin Dunion, Honorary Professor in the School of Law and Executive Director 
of the Centre of Freedom of Information, University of Dundee; Dr Karen 
McCullagh, Lecturer in Law and Course Director, LLM Media Law, Policy and 
Practice, UEA Law School, University of East Anglia; Professor Colin Reid, 
Professor of Environmental Law, University of Dundee, Alistair Sloan, Solicitor,

http://www.legislation.gov.uk/asp/2002/13/contents
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112163.aspx
https://www.parliament.scot/S5_Public_Audit/Meeting%20Papers/Meeting_papers_PUBLIC_19_Sept_2019.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12271&mode=pdf
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Inksters Solicitors and Ben Worthy, Senior Lecturer in Politics at Birkbeck 
College, University of London. 

• Meeting papers for 3 October 2019 
• Official Report of Meeting on 3 October 2019 

 
• Meeting on 7 November 2019: The Committee took evidence from Police 

Scotland; NHS Lanarkshire; Angus Council; NHS Greater Glasgow and Clyde; 
University of Edinburgh; Scottish Courts and Tribunals Service; Aberdeen City 
Council and the Society of Local Authority Lawyers and Administrators in 
Scotland. 

• Meeting papers for 7 November 2019 
• Official Report of Meeting on 7 November 2019 

 

Background 

5. FOISA received Royal Assent on 28 May 2002 and came into force on 1 January 
2005. In 2017, the Committee shortlisted FOISA as one of the Acts that it wished 
to consider for post-legislative scrutiny. The Committee took evidence from 
stakeholders on post-legislative scrutiny of FOISA at its meeting on 22 March 2018. 
The Committee subsequently took evidence from the Scottish Information 
Commissioner at its meeting on 10 January 2019  and, following that evidence 
session, agreed to undertake post-legislative scrutiny of FOISA. 

6. A SPICe briefing (published in January 2019) was prepared for the Committee and 
contains background information about FOISA. The Committee also invited SPICe 
to prepare a briefing on FOI practice in other jurisdictions with a particular focus 
on proactive publication. That briefing can be found here. 

 
Clerks to the Committee 

2 December 2019 
 

 
 

https://www.parliament.scot/S5_Public_Audit/Meeting%20Papers/Meeting_Papers_for_3_October_PUBLIC.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12306&mode=pdf
https://www.parliament.scot/S5_Public_Audit/Meeting%20Papers/Meeting_papers_PUBLIC_7_November_2019.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12351&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105094.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11445&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11881&mode=pdf
https://www.parliament.scot/S5_Public_Audit/General%20Documents/FOISA_SPICe_Febraury_2019.pdf
https://www.parliament.scot/S5_Public_Audit/General%20Documents/SPICe_FOIA_paper.pdf
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PUBLIC AUDIT AND POST-LEGISLATIVE SCRUTINY COMMITTEE 

POST LEGISLATIVE SCRUTINY - FREEDOM OF INFORMATION (Scotland) ACT 2002 

SUBMISSION FROM : DAREN FITZHENRY, SCOTTISH INFORMATION 
COMMISSIONER 

1. In your view, what effects has the Freedom of Information (Scotland) Act 2002
(FOISA) had, both positive and negative?

1. In the 14 years since the introduction of FOI law there has been an exponential
increase in the quantity of information available to the public from Scottish public
authorities. This increase has been driven by FOISA, both directly and by its
underpinning and enabling of several important openness and transparency initiatives,
including international programmes such as the Open Government Partnership and
the Open Contracting Standard, and home-grown developments such as Digital
Scotland and e-planning. In particular, FOISA’s statutory entitlement to request and
receive information, and its duty on public authorities to proactively publish information
in which there is a public interest, have made a distinct and crucial contribution by
focusing on the importance of ensuring that what is published is what the public
actually wants to see, rather than information the public sector thinks the public should
see. This, combined with technological advances in the internet and social media, has
made that information more available to the public.

2. Scottish public authorities have also contributed to making FOISA a success by
embracing the legislation and looking for opportunities to increase openness in their
own practice, based on the experience of information requests. There are many
examples of how the Scottish public sector has embraced transparency and openness
since 2005, including:

(i) The Scottish Parliament decided to be as open as possible in response to
requests for MSP expenses and to publish the requested information as a
matter of routine through its publication scheme. Since then, all MSP expense
claims have been available to search and view, with supporting receipts and as
open data (allowing it to be analysed electronically more easily).

(ii) The Food Hygiene Information Scheme operated by Food Standards Scotland
provides a searchable database of how well food businesses across Scotland
have fared in food hygiene inspections.

(iii) Scottish Local Authorities’ Trading Standards Services, with the support of
Police Scotland and Citizens Advice, publish a searchable database of “trusted
traders”.

3. It is easy to take the availability of such information for granted, but such openness
was not the norm prior to 2005 (when FOISA came into force) and it is not the norm
elsewhere.

Annexe 

REF NO. PAPLS/S5/19/FOIA/19 
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4. With the embedding of FOISA and its objectives in Scottish society, there has been a
shift in public expectation about what information should be available. FOISA has
empowered people to seek information on topics which matter to them, has enabled
people to engage meaningfully with decision makers, and has provided a clear route
via which to challenge non-disclosure.

5. The impact of this shift, and in particular the legally enforceable right of appeal, should
not be underestimated. In 2017/18, 77,528 FOI requests1 were made in Scotland, a
figure which has been rising steadily over previous years: in just the first three
quarters2 of 2018/19, 60,298 requests were made. Of all requests made across
Scotland in 2018/19, 560 were appealed to my office. We issued 223 decisions (64%3

of which were wholly or partially in favour of the applicant); we settled a further 125
cases to the satisfaction of both requester and authority. Over 2018/19, 75% of
appeals made to my office were from members of the public.

6. This active use of the right to request information, combined with use of the right of a
free appeal to an independent body is an important indicator of a well-functioning
system.

7. FOISA’s appeal route works well. If a requester remains unhappy with the authority’s
handling of a request after it has conducted an internal review, the requester can
make an “application for decision”, commonly known as an “appeal”, to my office. After
a full investigation, I can issue a decision notice which can be challenged, on a point
of law only, by either party in the Court of Session.

8. In the judicial context, the role of the Commissioner has been recognised as that of a
specialist tribunal4, whose decisions and performance of delicate balancing exercises
under the legislation should be accorded “a considerable degree of deference”5.

9. The appeal process is comparatively quick and produces greater certainty for
requesters and authorities when compared to the tribunal system (where a
Commissioner’s decisions can be challenged, on a point of fact or law, to a tribunal,
whose judgment is then appealable to a higher court). Such is the appeal process
under the UK Freedom of Information Act 2000 (FOIA). Additional layers of appeal
tribunals create more complexity in the system, an extra layer of cost, and it takes
longer for the requester and authority to get to the final outcome. Particularly where
the significance or value of information requested under FOI can diminish over time, it
is important that requesters are able to access information to which they are entitled
without undue delay, even if the authority appeals the decision.

1 These figures cover requests made under both FOISA and the Environmental Information (Scotland) 
Regulations 2004.  
2 At the time of writing, full data for Q4 has not yet been provided to my office by all public authorities. This will 
be published at http://stats.itspublicknowledge.info/ on 23 May 2019. 
3 Originally stated as 65%, corrected 4 June 2019. 
4 Beggs v Scottish Information Commissioner [2014] CSIH 10, at para 7 
5 Beggs v Scottish Information Commissioner [2016] CSIH 23, at para 19 

http://stats.itspublicknowledge.info/


REF NO. PAPLS/S5/19/FOIA/19 

3 

10. These disadvantages of the UK system were recognised by the Independent
Commission on FOI (the Burns Commission) in its 2016 report6 into FOIA. The report
actually recommended removing the right to appeal to the First Tier Tribunal. The
Burns Commission found that in the vast majority of appeals (87% in 2014) it was the
requester who appealed, and 79% of those were dismissed or withdrawn, leading it to
conclude that a considerable amount of resources and judicial time was taken up with
“unmeritorious appeals”. When giving evidence to the Burns Commission, the UK
Information Commissioner’s Office (ICO) pointed to the Scottish system as offering an
example of how FOIA appeals could become more efficient.

11. One of the principles of FOI law is that it provides a universal benefit with a
presumption in favour of disclosure of public information. Indeed, as early as 1999, in
An Open Scotland, the government consultation on the proposal to have freedom of
information laws in Scotland, the then Deputy First Minister said “At the heart of our
proposals is a presumption of openness and a belief that better government is born of
better scrutiny”.  Examples of FOI use from recent weeks include:

(i) the number of people waiting for longer than the NHS guidelines for hip
operations7,

(ii) the scale of local authority job cuts over the last decade (up to 20% in some
areas)8,

(iii) how many large goods vehicles run by Scottish councils have been fitted with
the advanced braking system recommended after the Glasgow bin lorry
tragedy9, and

(iv) the number of people who died while homeless in Scotland10.

12. FOI also brings significant benefits to the public authorities which comply with it:

(i) The public’s right to know is an important prevention measure, providing an
additional check of fraud, corruption and maladministration. Put simply, people
are less likely to misbehave if they think information about their activities will be

6 Available at: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/504139/Ind
ependent_Freedom_of_Information_Commission_Report.pdf 
7 McArdle, H. (2019) ‘Hip replacement delays on NHS Scotland mean one in three patients now waiting too 
long’, The Herald, 26 March. Available at: https://www.heraldscotland.com/news/17526062.hip-replacement-
delays-on-nhs-scotland-mean-one-in-three-patients-now-waiting-too-long/ 
8 Ross, C. (2019), ‘North councils have axed almost 5,000 full time jobs during spending squeeze’, The Press 
& Journal, 22 April. Available at: https://www.pressandjournal.co.uk/fp/news/highlands/1728670/north-
councils-have-axed-almost-5000-full-time-jobs-during-spending-squeeze/ 
9 Mann, J. (2019) ‘Councils fail to heed advice on safety brakes given after Glasgow bin lorry tragedy’, The 
Sunday National, 10 March. Available at: https://www.thenational.scot/news/17489357.councils-fail-to-heed-
advice-on-safety-brakes-after-glasgow-bin-lorry-tragedy/  
10 Williams, M (2019) ‘Desperate plea to end the ‘scandal’ of Scotland’s dead homeless’, The Herald, 11 
March. Available at: https://www.heraldscotland.com/news/17493240.desperate-plea-to-end-the-scandal-of-
scotlands-dead-homeless/ 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/504139/Independent_Freedom_of_Information_Commission_Report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/504139/Independent_Freedom_of_Information_Commission_Report.pdf
https://www.heraldscotland.com/news/17526062.hip-replacement-delays-on-nhs-scotland-mean-one-in-three-patients-now-waiting-too-long/
https://www.heraldscotland.com/news/17526062.hip-replacement-delays-on-nhs-scotland-mean-one-in-three-patients-now-waiting-too-long/
https://www.pressandjournal.co.uk/fp/news/highlands/1728670/north-councils-have-axed-almost-5000-full-time-jobs-during-spending-squeeze/
https://www.pressandjournal.co.uk/fp/news/highlands/1728670/north-councils-have-axed-almost-5000-full-time-jobs-during-spending-squeeze/
https://www.thenational.scot/news/17489357.councils-fail-to-heed-advice-on-safety-brakes-after-glasgow-bin-lorry-tragedy/
https://www.thenational.scot/news/17489357.councils-fail-to-heed-advice-on-safety-brakes-after-glasgow-bin-lorry-tragedy/
https://www.heraldscotland.com/news/17493240.desperate-plea-to-end-the-scandal-of-scotlands-dead-homeless/
https://www.heraldscotland.com/news/17493240.desperate-plea-to-end-the-scandal-of-scotlands-dead-homeless/


REF NO. PAPLS/S5/19/FOIA/19 

4 

made public. Information requests often aim to expose conduct issues, as well 
as examining the quality of decision-making.  

(ii) FOI is an opportunity for authorities to build public trust by demonstrating good
performance by sharing information about their plans and services, allowing
comparison with the performance of other authorities and being open to scrutiny.
Though this can at times feel challenging, it often helps identify new
opportunities and avenues for improvement.

(iii) An open organisational culture supports knowledgeable, informed people who
can deliver better services for those they serve.

(iv) Finally, FOI supports authorities to work in partnership with communities
because they develop relationships based on trust. Research we commissioned
from Ipsos MORI in 2017 found that 77% of respondents would be more likely to
trust an authority that publishes a lot of information about its work. When
authorities volunteer as much information as possible, explaining why some of it
is redacted, there is strong evidence that the public is much more accepting.

13. FOI is a key enabler for wider government policy and open government agendas. In
particular, FOI is an enabler for the Scottish Government’s National Outcomes and for
Scotland’s meeting of the UN Sustainable Development Goals. Indeed, target 16.10 of
the UN Sustainable Development Goals is itself an enabling goal, to ensure public
access to information and protect fundamental freedoms, in accordance with national
legislation and international agreements. Indicator 16.10.2 makes specific reference to
the adoption and implementation of constitutional, statutory and/or policy guarantees
for public access to information.

14. In terms of perceived negatives, there is, of course, a cost associated with complying
with FOISA. Public authorities do have to provide resource to respond to requests,
proactively publish information and provide advice and assistance to requesters.
However, this must be balanced against the benefits that FOI brings, a number of
which have been set out above. And on this point I agree with the then Deputy First
Minister’s statement in 2013 “…my position is clear. The costs that arise from FOI are
outweighed by the increase in transparency and accountability to the citizen that
result”11. In addition to this, authorities can themselves do a great deal to reduce the
volume and impact of requests by adopting a more open culture and publishing
information that they know the public is interested in.

15. Occasionally we hear the view that certain types of FOI requests are less worthy than
others. For example, at the Committee’s oral evidence session on 10 January 2019,
there was mention of “abuses” of the FOI system. FOISA recognises that there are a

11 Nicola Sturgeon, 11th Annual Holyrood Freedom of Information Conference, December 2013 
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very small number of requests with which authorities should not be required to comply. 
However, this is already provided for in the current legislation.  

16. Section 12 of FOISA provides that an authority is not obliged to comply with a request
if the cost of complying with it would exceed an amount set by the Scottish Ministers in
regulations. That limit is currently set at £600, and the Freedom of Information (Fees
for Required Disclosure) (Scotland) Regulations 2004 (the Fees Regulations) also
provide rules about what can and cannot be charged for, and the hourly rate which the
authority can use when calculating the cost of complying with the request. The £600
limit (which is linked to the hourly rate provided for in the Fees Regulations) strikes the
right balance between ensuring authorities do not have to spend inordinate amounts
of time complying with FOI requests, and not preventing requesters from accessing
information. As these limits are set by secondary legislation, there is already a route
via which the limits can be reviewed, without the need for change to the primary
legislation.

17. Section 14(1) of FOISA provides that authorities do not have to comply with a request
that is vexatious. It is for the authority to determine whether to apply this provision and
it is my role, if the requester is unhappy, to determine whether the authority was
entitled to apply it. It is not within my powers to require an authority to apply this
provision. Neither should it be: the impact that a request would have on the authority
cannot be known to me in the absence of submissions, and it is right that the authority
should make the decisions about its own request-handling, subject, of course, to the
right of appeal to my office.

18. The provision for vexatious requests places the onus on authorities to justify their
reliance on it. It focuses on the impact the request has on the authority, although the
motivations of the requester can be relevant, e.g. if the request lacks any serious
purpose of value, this can be a relevant consideration.

19. I would challenge the suggestion that some requests, despite not being vexatious are,
by virtue of their subject matter, unworthy requests. To allow authorities to refuse a
request on the basis that it is not sufficiently serious would be a major retrograde step,
allowing authorities to go back to a position of deciding what the public should see,
rather than what they want to see. I am also aware of a number of examples which
demonstrate why labelling requests as unworthy, based on face value, can be
detrimental to the right to know, and serve to conceal serious issues.

20. A classic example of this is requests about cleaning rotas and the frequency with
which spaces within a public building were cleaned. Through the campaigning work of
the C-Diff Justice Group, we now know that this is an important contributory factor to
the spread of hospital acquired inflections, which can be fatal. Their FOI research
supported their call for the Vale of Leven Hospital Public Inquiry12.

12 https://vimeo.com/39398150 

https://vimeo.com/39398150
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21. Requests which might be viewed at first as trivial, inconsequential or frivolous may in
fact concern matters of public interest. It is sometimes only by asking the “daft
questions” that matters of true public importance are revealed.

2. Have the policy intentions of FOISA been met and are they being delivered? If not,
please give reasons for your response.

22. As set out in the Policy Memorandum to FOISA, the objectives were:

(i) to establish a legal right of access to information held by a broad range of
Scottish public authorities
The legal right of access to information held by Scottish public authorities within
jurisdiction is well-established and working well. However, changes in the ways
that public services are provided, and the increase in contracted out services
affect the scope of FOISA. This does not necessarily require changes to the
primary legislation (section 5 of FOISA allows for secondary legislation which
extends FOI to additional organisations). In my response to question 4, I include
a suggestion to strengthen the legislation in relation to contracted-out services.

(ii) to balance this right with provisions protecting sensitive information
This has been achieved by exemptions, particularly those in section 38 of
FOISA, which deals with the interaction between FOI and data protection law.

(iii) to establish a fully independent Scottish Information Commissioner to promote
and enforce the Freedom of Information regime
This has been achieved, but I suggest some amendments in my response to
question 3 to support more proactive regulation.

(iv) to encourage the proactive disclosure of information by Scottish public
authorities through a requirement to maintain a publication scheme
Significant inroads have been made in achieving this objective since 2005, but I
question whether it is still working as well as it could, and make suggestions in
response to question 4 to update and improve the publication duty.

(v) to make provision for the application of the Freedom of Information regime to
historical records
The Freedom of Information (Amendment) (Scotland) Act 2013 made provision
to reduce the timeframe after which certain information becomes a “historical
record” (and therefore no longer subject to exemptions from disclosure). The
subsequent Freedom of Information (Scotland) Act 2002 (Historical Periods)
Order 2013 (2013 No. 365) reduced the age of most historical records in
Scotland from 20 years to 15. For certain exemptions, it takes longer for the
information to become a “historical record”, e.g. information subject to a duty of
confidentiality does not become a historical record until 30 years have passed.
For certain other information, the exemptions can last in perpetuity (e.g.
information relating to national security and defence).
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This can be contrasted with the position in England and Wales where most 
records only become “historical records” after 20 years (following reform by 
Constitutional Reform and Governance Act 2010 which reduced the period from 
30 years to 20 years). 

3. Are there any issues in relation to the implementation of and practice in relation to
FOISA? If so, how should they be addressed?

23. Under section 43(1) of FOISA I have a duty to promote the following of good practice
by authorities in relation to FOISA and the Codes of Practice13. Additionally, section
43(3) of FOISA provides that I may assess whether a Scottish public authority is
following good practice.

24. This power to assess is the basis of my interventions, the policy and procedures for
which are set out in my Enforcement Policy14, supported by an Investigations
Handbook15 and Intervention Procedures16. In essence, an intervention is an own-
initiative investigation into a public body’s FOI practice which I use as a proactive
regulation tool to improve FOI practice and performance.

25. I operate four levels of interventions, depending on the nature and seriousness of the
concern, from alerting an authority to an issue, through to a detailed examination of
procedures, practice and culture. I may ask an authority to resolve a minor issue or I
may require it to develop an action plan and monitor its implementation closely.
Further, the learning points that arise from interventions are valuable not only to the
authority with which I have intervened and its service users, but also to other
authorities which may be operating in similar ways, but are not themselves subject to
an intervention.

26. The decision on whether an intervention is required is based on intelligence gathered
from appeals, enquiries, complaints and authorities’ own FOI statistics submissions.
When considering any intervention, there is also an assessment of available resource
within my office to carry out the intervention.  Unfortunately, and particularly at times of
high volumes of appeals, the requisite resources may not always be available, which
means that I am not always able to intervene, even where there may be an
appropriate case for doing so .

27. Intervention is a very effective regulation process to achieve sustainable practice
improvement. Importantly, it involves sharing advice and examples of best practice to

13 There are two Codes of Practice made under FOISA: (i) the Scottish Ministers’ Code of Practice on the 
discharge of functions by Scottish public authorities (the Section 60 Code), available at 
https://www.gov.scot/publications/foi-eir-section-60-code-of-practice/, and (ii) the Scottish Ministers’ Code of 
Practice on Records Management by Scottish public authorities, available at 
https://www.gov.scot/publications/code-of-practice-on-records-management/ 
14 http://www.itspublicknowledge.info/nmsruntime/saveasdialog.aspx?lID=10406&sID=10516 
15 http://www.itspublicknowledge.info/home/AboutSIC/WhatWeDo/InvestigationsHandbook.aspx 
16 http://www.itspublicknowledge.info/home/AboutSIC/WhatWeDo/Interventions.aspx 

https://www.gov.scot/publications/foi-eir-section-60-code-of-practice/
https://www.gov.scot/publications/code-of-practice-on-records-management/
http://www.itspublicknowledge.info/nmsruntime/saveasdialog.aspx?lID=10406&sID=10516
http://www.itspublicknowledge.info/home/AboutSIC/WhatWeDo/InvestigationsHandbook.aspx
http://www.itspublicknowledge.info/home/AboutSIC/WhatWeDo/Interventions.aspx
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support the authority to make improvements that sit well within the structure and 
functions of their existing organisation. However, there are three areas where it could 
be strengthened: 

(i) The success of an intervention is heavily dependent on the quality of the
assessment of existing authority practice. In most cases, I will ask the authority
to provide evidence of current practice and the reasons behind it. As part of this
process, an efficient way to gather information about culture and practice is by
interviewing relevant employees. Unusually for a regulator, however, I have no
power to compel witnesses to give evidence either in an intervention, or for the
investigation of an appeal17. I consider such a provision would strengthen the
quality of interventions and reduce the potential for inefficiencies. I expect that I
would rarely need to rely on such a provision, but that its existence would help
ensure co-operation.

(ii) The second area for improvement relates to my enforcement powers. Under
section 51 of FOISA, I can issue an enforcement notice to an authority which
has failed to comply with a provision of Part 1 of the Act, requiring it to take
steps to comply within a specified time. Breach of this notice can allow me to
refer the matter to the Court of Session which may deal with the matter as a
contempt of court. However, I have no such powers in relation to breaches of
the Codes of Practice – the most I can do is make a recommendation and rely
on the good faith of the authority to follow it, or issue a practice recommendation
under section 44 of FOISA (there are no penalties for failing to follow such a
recommendation). Extension of the scope of enforcement notices to include
failures to comply with the Codes of Practice, either immediately, or after a
practice recommendation has not been actioned, would provide additional
“teeth” to help drive continued improvement in FOI performance.

(iii) The third area concerns the focus on “assessment” in the current legislation.
The development of interventions using the existing provisions has been a
gradual one, but the value of interventions as an efficient and effective tool to
improve the FOI performance of authorities for all requesters is proven. I would
ask the Committee to consider raising the profile of interventions, creating a
specific recognised process in the legislation, with additional resource to be able
to carry out more of this important work.

17 I ask that consideration be given to this suggestion for appeals under section 47 of FOISA, as well as 
interventions. 
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4. Could the legislation be strengthened or otherwise improved in any way? Please
specify why and in what way.

Proactive publication code of practice 

28. Suggested improvement: Remove requirement for public authorities to adopt a
publication scheme, and replace this with a simple statutory duty to publish
information, supported by a new legally enforceable Code of Practice on
Publication.

29. As I set out in oral evidence to the Committee in January 2019, the proactive
publication duty could be strengthened and updated. A new Code of Practice on
Publication would ensure that the duty can remain up-to-date with fast-paced
technological advances and increasing expectations of society that information will be
quickly and easily accessible, often without having to make a request.

30. The current provisions for proactive publication (sections 23-24 of FOISA) are
outdated. They require authorities to adopt and maintain a publication scheme. This is
an outmoded way to approach publication of information. The existing duty was
drafted at a time when access to the internet within Scottish households was less
common than today, and before the era of smartphones and internet access on-the-
go. Public expectations about access to information have changed in the intervening
years.

31. It is impossible to gauge how many individuals benefit from accessing information
which is proactively published on authorities’ websites. However, it is reasonable to
expect that people will look for information online before considering making a
request. These expectations about requester behaviour have been confirmed in a
recent study18.

32. A greater focus on proactive publication in the primary legislation would benefit both
requesters and authorities.

33. I suggest removing the requirement to adopt a publication scheme, and replacing it
with a requirement on authorities to comply with an enforceable Code of Practice on
Publication.

34. A Code of Practice would set certain requirements to ensure key principles apply to
ensure some consistency across the public sector, e.g.:

• what must be published (if held by the authority);
• how the published information must be made available and searchable;

18 Dr Sean Whittaker, Proactive Disclosure of Environmental Information in Scotland: Part 1, Uncovering the 
Environment: The Use of Public Access to Environmental Information, 12 December 2018. Available at: 
https://sites.dundee.ac.uk/envinfo/2018/12/12/proactive-disclosure-of-environmental-information-in-scotland-
part-i/  

https://sites.dundee.ac.uk/envinfo/2018/12/12/proactive-disclosure-of-environmental-information-in-scotland-part-i/
https://sites.dundee.ac.uk/envinfo/2018/12/12/proactive-disclosure-of-environmental-information-in-scotland-part-i/
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• how long it should be available for.

35. The focus of the proactive publication duty should continue to be on the public interest
as the distinct feature of our FOI law: authorities must publish the information they
hold in which there is a public interest.

36. A Code would also enable future updates to be made without the need for change to
the primary legislation. It therefore offers a flexible and future-proofed option to ensure
the continuing maintenance of high standards of proactive publication by Scottish
public authorities. Given the pace of technological change, this is an important
consideration.

37. The Committee may also wish to consider who should prepare the new Code. My
office, which has 14 years of experience of overseeing compliance with the publication
duty, may be best placed to prepare, as well as to enforce, the Code, which could be
subject to parliamentary approval, perhaps under the negative resolution procedure.
This would be similar to the ICO preparation of statutory codes on data protection
under the Data Protection Act 2018 (DPA) (e.g. the Data Sharing Code of Practice
under section 121 DPA, and the Direct Marketing Code of Practice under section 122
DPA). Those codes are submitted to the Secretary of State who lays them before
Parliament, which can choose to resolve not to approve the Code. A similar approach
would also ensure that there are opportunities for the public to contribute through
formal consultation.

Ministerial veto 

38. Suggested improvement: Remove the Ministerial veto in section 52 FOISA.

39. Section 52 applies to a decision notice or enforcement notice which is “given to the
Scottish Administration; and relates to a perceived failure, in respect of one or more
requests for information, to comply with section 1(1)” of FOISA where certain
exemptions apply. It provides a power of veto to the First Minister which means that
the decision notice or enforcement notice ceases to have effect.

40. The power of veto given to the First Minister in section 52 is contrary to the
fundamental principles of FOI. It provides a power to refuse to disclose information in
certain circumstances. This power is given in addition to the right to appeal to the
court, and can be used at any stage; after a decision notice is issued, or after an
unsuccessful appeal to the Court of Session or beyond. It is an anomaly across the
FOI regime, and one which does not serve the purposes or objectives of the
legislation.

41. After 14 years of operation of FOISA, this provision has never been used and this
suggests it serves no useful purpose. To remove this provision would strengthen our
FOI law.
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Appeals against COPFS and SIC 

42. Suggested improvement: Remove prohibitions in section 48 FOISA against
appeals being made to the Commissioner against certain public authorities.

43. Section 48 of FOISA states that no appeal may be made to the Commissioner in
respect of the Commissioner, a procurator fiscal, or the Lord Advocate (to the extent
that the information requested is held by the Lord Advocate as head of the systems of
criminal prosecution and investigations of deaths in Scotland).

44. The Policy Memorandum which accompanied the FOI (Scotland) Bill indicated that it
was considered incompetent to make the Lord Advocate subject to the enforcement
powers of the Commissioner, because any decision taken by the Lord Advocate, as
head of the systems of criminal prosecution and investigation of deaths in Scotland, is
to be “taken by him independently of any other person” under section 48(5) of the
Scotland Act 1998.

45. The effect is that while people are able to make FOI requests to the Lord Advocate or
Crown Office and Procurator Fiscal Service (COPFS), their right is not legally
enforceable in the same way as for requests to other authorities, with both appeals to
the Commissioner and subsequent appeals to the Court of Session on a point of law
being excluded.

46. Since 2012/13, my office has received between 4 and 10 appeals each year which
have had to be excluded under section 48 of FOISA. There is no equivalent provision
in FOIA relating to the Crown Prosecution Service (CPS). The ICO investigates and
issues decisions in respect of the CPS. The ICO has found in favour of the applicant in
a number of cases, generally relating to technical issues, such as failing to respond on
time; refusal notices which do not comply with FOIA requirements; or excessive costs.

47. I cannot investigate similar concerns relating to prosecutors in Scotland. The only
recourse available to requesters in Scotland is judicial review. Although some other
enforcement powers are available (e.g. I can issue an enforcement notice if there is an
unacceptably high level of failures to respond to requests), I cannot investigate a
requester’s dissatisfaction with the way in which their request was handled. This
creates a deficit in Scotland’s FOI laws when compared with the rest of the UK.

48. I do not consider that section 48 of the Scotland Act 1998 would necessarily preclude
a right to make an appeal regarding the handling of an FOI request by the Lord
Advocate. When making a decision about whether to release information under
FOISA, it does not appear that the Lord Advocate is acting in any special capacity
relating to prosecutions or the investigation of deaths in Scotland. Rather, he is
carrying out his duties under FOISA in the same capacity as any other public
authority.

49. Section 48 also prohibits appeals concerning the Commissioner and I suggest this is
also unnecessary. Although at first it may seem strange for a regulator to regulate its
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own compliance with legislation, it is what happens elsewhere in the UK: the ICO 
investigates appeals about its own handling of requests. If my office were to do the 
same, requesters would have the right to appeal my decisions to the Court of Session 
on a point of law. Currently, that option does not exist for people who make requests 
to my office. If they are dissatisfied at the end of the review process, they can only 
resort to judicial review proceedings.  

Confidentiality and contracted-out services 

50. Suggested improvement: Consider whether a prohibition on relying on
confidentiality clauses between public authorities and contractors providing
public services on their behalf should be introduced.

51. I would like to draw the Committee’s attention to a provision in the Irish FOI Act 2014
relevant to the ongoing issue of public services being provided by private sector
contractors which are not subject to FOI. Section 35(2) of the Irish FOI Act prevents
public authorities and bodies providing services to them relying on confidentiality
clauses in their contracts to prevent access to information held by the public authority.
There are some exceptions, e.g. if the confidentiality agreement is needed to protect a
third party’s confidentiality.

52. This goes further than our Section 60 Code of Practice, which provides that authorities
should make clear to anyone bidding for contracts that it will not implicitly accept such
confidentiality clauses (para 8.4.4). While the Section 60 Code says that confidentiality
clauses are not good practice, I do not have sufficient “teeth” to prevent them or limit
their effect. If an authority does not comply with the Code in this respect, all I can do is
issue a practice recommendation. The insertion of a provision in FOISA similar to the
Irish Act provision would be stronger, in that it would prevent authorities relying on
such clauses.

53. If information is public information, held by public authorities or relating to public
services, then the public should be able to see it unless there is a very good reason
why they should not. Where information was previously available from a public
authority, but the contracting-out of the service has led to the information becoming
unavailable, there is a loss of FOI rights. The Scottish Government has committed to
consulting on extension of FOI to contractors providing services to the public sector. It
is too early to know what the scope of that consultation will be (e.g. how contractors
are defined, and whether this covers all private contractors providing public services,
or only a selection of them), or what the outcome of the consultation will be.
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5. Are there any other issues you would like to raise in connection with the operation
of FOISA?

Technical amendments 

54. There are a number of technical amendments which have been noted by my office
over a number of years of applying the legislation, and which would remedy oversights
and inconsistencies in the legislation. These are attached as an appendix.

Duty to document 

55. The issue of whether there ought to be a duty to document particular information, or to
minute particular meetings, has been raised with the Committee at previous evidence
sessions.

56. I set out in my oral evidence to the Committee in January two crucial issues which I
think should be clear in any discussion about the duty to document:

(i) what the scope of any such duty would be, i.e. which organisations and what
information would be covered, e.g. meetings with outside interests or the
authority’s decision-making; and

(ii) whether a duty to document should form part of FOI, or is more appropriately
dealt with under records management legislation.

57. The Committee is also aware of my concern about the importance of appropriate
regulation. A duty which cannot be enforced would not be a valuable right and it is
important to ensure that amendments are consistent with the clarity and enforceability
for which FOISA is known.

58. Where a duty to document does exist in other jurisdictions, those jurisdictions have
different approaches to enforcement. Some do have it as part of their FOI law (and so
enforcement is by the FOI regulator), e.g. Denmark, whereas for others it is part of the
records management landscape, e.g. British Columbia.

59. There are certainly benefits to any duty to document being independently regulated
(i.e. by a regulator which is not part of the government apparatus). Whatever
legislation the Committee considers such a duty to reside in, there will necessarily be
significant resource implications if it is to be regulated effectively.

60. I am happy to provide more detail on any of the points raised, either in writing or in
oral evidence.
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Appendix to submission from Daren Fitzhenry, Scottish Information Commissioner: 
Proposed technical amendments to Freedom of Information (Scotland) Act 2002 
(FOISA) 

Section no & 
title 

Proposed change/ 
addition 

Comment/ explanation 

1. 2, Effect of 
exemptions 

Add a provision 
similar to regulation 
10(2)(b) of the 
Environmental 
Information 
(Scotland) 
Regulations 2004 
(EIRs) that 
exemptions should 
be interpreted in a 
restrictive way and 
there should be a 
presumption in 
favour of disclosure 

The Global Right to Information 
Rating19 provides ratings by which 
access to information laws can be 
measured and compared across 
jurisdictions.  

Indicator 3 is “[t]he legal framework 
contains a specific statement of 
principles calling for a broad 
interpretation of the RTI law. The legal 
framework emphasises the benefits of 
the right to information”. 

The drafting of section 1(1) of FOISA 
makes it clear that the default position 
is that information should be disclosed, 
but adding a requirement that 
exemptions should be interpreted in a 
restrictive way (as is currently 
contained in regulation 10(2)(b) of the 
EIRs) would give greater recognition to 
the presumption in favour of 
disclosure. 

2. 6, Publicly-owned 
companies 

Extend section 6(1) 
to cover companies 
owned jointly by 
Scottish Ministers 
and other Scottish 
public authorities, 
with consequential 
amendments to 
section 6(2) 

At present, section 6 makes a 
company subject to FOISA if it is 
wholly owned 
(a) by the Scottish Ministers; or
(b) by any other Scottish public
authority…

This definition cannot be interpreted to 
include companies which are owned 
jointly by the Scottish Ministers and 
another public authority, or other public 
authorities, meaning they are not 
subject to FOISA. This appears to 
have been an oversight. 

3. 53, Failure to 
comply with 
notice) 

Amend section 
53(1)(a) to make it 
clear that failure to 
comply with a 

Section 53 sets out that if an authority 
fails to comply with notices issued by 
the Commissioner, the Commissioner 
can certify in writing to the Court of 

19 www.rti-rating.org/ 

http://www.rti-rating.org/
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Section no & 
title 

Proposed change/ 
addition 

Comment/ explanation 

decision in time can 
also be referred to 
the Court of Session 

Session that the authority has failed to 
comply. The Court may deal with the 
authority as if it were in contempt of 
court.  

All notices issued by the Commissioner 
(decision notices, information notices 
and enforcement notices) must specify 
the timeframe within with the public 
authority is to comply with them 
(sections 49(6)(c), 50(2)(b)(iii) and 
51(1) respectively). 

However, whereas information notices 
and enforcement notices can be 
referred to the Court of Session if any 
aspect of the notice is not complied 
with (including the timescale for 
compliance as specified in the notice), 
decision notices can only be referred 
for failure to comply with the steps the 
Commissioner has required the 
authority to take. Decision notices 
cannot be referred for failure to comply 
with the timescales for compliance. 

In practice, this can result (and has in 
the past resulted) in the Commissioner 
spending public money on legal fees to 
commence the certification procedure, 
only for the authority to comply late, at 
which point the Commissioner can no 
longer pursue the matter. 

To avoid this happening in the future, 
the Commissioner should be able to 
certify to the court failures to comply 
with the timescales set in decision 
notices. 

4. 73, Interpretation Amend definition of 
“information” to 
exclude 
environmental 
information as 
defined in the EIRs 

The definition of “information” in 
section 73 includes environmental 
information. Requests for 
environmental information must be 
responded to under the EIRs. With the 
current definition of “information” in 
section 73, if an authority receives a 
request for environmental information, 
it cannot deal with the request solely 
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Section no & 
title 

Proposed change/ 
addition 

Comment/ explanation 

under the EIRs – it must first exempt 
the information under FOISA, and 
issue a refusal notice under section 16 
before then going on to handle the 
request under the EIRs. 

Apart from being a laborious process, 
this is not user-friendly, as the 
requester receives a confusing 
communication, advising them that the 
information is being withheld from 
them, even if it is being disclosed in full 
under the EIRs. 

It should be possible for environmental 
information requests to be dealt with 
solely under the EIRs. Some 
consequential amendments would be 
needed: section 39(2) and (3) should 
be deleted (N.B. simply making section 
39(1) an absolute exemption won’t be 
enough to prevent joint responses – a 
section 16 refusal notice would still 
have to be issued under FOISA). 

5. 74, Giving of 
notice 

Amend wording to 
clarify that notice can 
be given by email 

Section 74 requires that decision 
notices etc. must be sent by post, but 
we occasionally encounter difficulties 
obtaining a postal address. An express 
power to serve decision notices, etc. 
by email would avoid this difficulty and 
ensure notices could be sent without 
the need to obtain a postal address. 

6. New exemption Provide an 
exemption for 
information provided 
to the Commissioner 
under or for the 
purposes of FOISA 

Section 45 of FOISA provides that the 
Commissioner and his staff must not 
disclose any information which has 
been obtained by him under or for the 
purposes of FOISA if the information is 
not already in the public domain, 
unless the disclosure is made with 
lawful authority. This might include 
submissions or information the 
authority has withheld because it 
believes the information to be subject 
to an exemption from disclosure. 
Section 45 also provides that to 
knowingly or recklessly disclose such 
information is a criminal offence.  
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Section no & 
title 

Proposed change/ 
addition 

Comment/ explanation 

It is clearly the intent of section 45 to 
prevent the disclosure of such 
information. However, there is no 
statutory prohibition against disclosure 
of this information. Section 26 of 
FOISA says that information is exempt 
if its disclosure by a Scottish public 
authority otherwise than under this Act 
is prohibited by or under an enactment, 
so does not allow a prohibition within 
FOISA to be treated as an exemption.   

In the event of receiving a request for 
such information, I have to rely on 
other exemptions, e.g. section 30(c) 
which relates to prejudice to the 
effective conduct of public affairs: 
given the provisions of section 45, it 
would clearly not be within the 
expectations of public authorities 
providing information and submissions 
to my office that these would be 
released into the public domain, and 
there is a very real likelihood that if 
authorities expected that I might 
disclose information they would not 
provide it in the first place. My 
investigation function is dependent on 
gathering evidence and submissions, 
so the impact would be to prejudice 
substantially the very function and 
purpose of determining appeals under 
FOISA. 

The absence of a statutory prohibition 
on disclosure which would allow me to 
rely on section 26 of FOISA is 
understood to have been due to a 
drafting omission. The (UK) 
Information Commissioner can rely on 
section 44(1)(a) of FOIA (the FOIA 
equivalent of section 26) to withhold 
such information, because, although it 
is drafted in similar terms to section 26 
(i.e. it also only applies to prohibitions 
on disclosure “otherwise than under 
this Act”), the prohibition itself is 



REF NO. PAPLS/S5/19/FOIA/19 

18 

Section no & 
title 

Proposed change/ 
addition 

Comment/ explanation 

actually contained in another Act - the 
Data Protection Act 2018. 

Given the terms of section 45 of 
FOISA, it is clear that it was the 
intention of Parliament that such 
information should be prohibited from 
disclosure, and an exemption which 
specifically relates to information which 
has been obtained by the 
Commissioner under or for the 
purposes of FOISA should be created 
to remedy this oversight. 
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Public Audit and Post-legislative Scrutiny Committee 

28th Meeting, 2019 (Session 5), Thursday 5 December 2019 

Scottish Public Pensions Agency: Update on management of PS Pensions 
project 

Introduction 

1. At its meeting on 25 October 2018, the Public Audit and Post-legislative Scrutiny
Committee took evidence from the Auditor General for Scotland (AGS) on her
section 22 report entitled the 2017/18 audit of the Scottish Public Pensions Agency.
At that time, the AGS was unable to comment in any detail as the Scottish Public
Pensions Agency (SPPA) and the contractor (Capita Employee Solutions) were in
discussion to establish if either party bore any responsibility or potential financial
penalty as a result of the unsuccessful project implementation. The AGS confirmed
that she would bring back a further report once this process had completed.

2. At its meeting on 5 September 2019, the Committee took evidence from the AGS
on her further report entitled Scottish Public Pensions Agency: Update on
management of PS Pensions project, which was published on 25 June 2019.

3. At its meeting on 26 September 2019, the Committee took evidence from the SPPA
and the Scottish Government. The Committee received follow up correspondence
from the Scottish Government, which can be found in Annexe A.  A copy of the
AGS’s report can be found at Annexe B.

4. At its meeting today, the Committee will take further evidence from Scottish
Government officials.

Clerks to the Committee 
2 December 2019 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11737&mode=pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2018/s22_181004_sppa.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12236&mode=pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2019/nr_190625_sppa.pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2019/nr_190625_sppa.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12287&mode=pdf
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4 October 2019 

Dear Convener, 

Scottish Public Pensions Agency: Update on management of PS Pensions project – 
Follow-up points from Evidence session on 26 September 

I would like to thank the Committee for the opportunity to attend the Committee session on 
Thursday 26 September. I would also like to thank the Committee for the opportunity to send 
this further information which we were not able to provide full detail of on the day.  

We do prepare carefully for appearances with the Committee, including seeking advice on 
the best witnesses to send, and likely areas of interest for the Committee.  On this occasion, 
we had understood that, although none of us invited had direct experience of this project 
before 2017, our more recent experience would be relevant.  That process clearly did not 
work as effectively as it should, and we have already reflected with colleagues in Parliament 
to improve for the future. 

I hope that the responses in this update provide the Committee with the information and 
detail you require.  We have processed the information for this request in compliance with 
GDPR guidelines.  To help provide a clearer picture, I have also provided web links to 
relevant information relating to roles and responsibilities, which can be found in information 
available in the public domain:  

 SPPA Annual Report and account (legacy and current):
https://pensions.gov.scot/corporate-publications/annual-report-and-accounts

 SPPA Management Advisory Board:
https://pensions.gov.scot/corporate-publications/management-advisory-board

 Fraser Figure:
https://www.gov.scot/publications/board-guide-members-management-advisory-
boards/

Annexe A

https://pensions.gov.scot/corporate-publications/annual-report-and-accounts
https://pensions.gov.scot/corporate-publications/management-advisory-board
https://www.gov.scot/publications/board-guide-members-management-advisory-boards/
https://www.gov.scot/publications/board-guide-members-management-advisory-boards/
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Background to the initial recruitment for the CEO in 2015 
The Scottish Public Pensions Agency (based in Galashiels) administers pensions on behalf 
of the Scottish Government for Teachers, the Police and Firefighters, as well as for 
employees of the National Health Service in Scotland. 

Between 2 August 2004 and 31 March 2015, the Agency was led by the same Chief 
Executive. During that time, the number of pension scheme members administered by the 
Agency grew considerably.  In late 2014, the Chief Executive made clear their intent to leave 
the Agency and Civil Service. 

This request was considered, supported and subsequently authorised by the Cabinet Office. 
This was confirmed on 15 December 2014 and a three month notice period was put in place 
and worked. 

After consultation with the Chair of the Agency and dialogue with the Cabinet Secretary, it 
was recognised that the skill-set required for a materially larger Agency necessitated a 
recruitment that would be offered to both external and internal (Scottish Government) 
candidates.  

The recruitment period for a senior position is typically lengthy, more so if the successful 
candidate is external and an extended notice period and /or relocation is required.  
Therefore, whilst preparations were made for a combined internal/external recruitment, a 
parallel search for an internal (Scottish Government) staff member to become an interim 
Chief Executive took place to provide continued oversight of Agency activity. 

Appointment of an Interim Chief Executive: March - June 2015 
On 18 February 2015, a preferred interim candidate was identified with the relevant skills 
and experience. This individual was employed as a 'managed move' from Revenue Scotland 
to the Agency on 27 March 2015, and held this interim role until 30 June 2015 (before 
starting a new role on 1 July outside of the Agency and Scottish Government). 

Appointment of the Chief Executive: May 2015 - May 2017 
During the period that the Interim Chief Executive was in place, interviews for the substantive 
permanent Chief Executive post were held (on 20 April 2015) and the successful candidate 
took up the position on 26 May 2015, moving from a UK Government post (which included 
oversight of the administration of the MoD's pensions as the Chief Executive of the Service 
Personnel and Veterans Agency).  

A one month handover period was in place from 26 May 2015 to allow for a smooth 
transition.  The new substantive Chief Executive took over as accountable officer on 22 June 
2015.  This Chief Executive was in post for around two years until 31 May 2017. 

Information on the period the CEO was seconded to the Scottish Government: 
September 2016 - January 2017 
While in role, the Chief Executive of the Agency worked for the Scottish Government 
between 5 September 2016 and 9 January 2017 to undertake a pivotal short-term strategic 
review of the Scottish Government’s financial delivery services in the core Finance 
Directorate.  This was because of his experience in the MoD and it was assessed that he 
had the appropriate skills for this role.  
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The Chief Executive retained overall responsibility and accountability at the Agency during 
this secondment because of the short-term nature of the project and was still being paid by 
the Agency. At the Agency, the Chief Executive was supported by a senior manager, who 
was given temporary promotion to oversee day to day operational activities.  The Chief 
Executive remained in regular contact on the Agency’s key change programme and actions. 

The Chief Executive, for personal reasons, then decided to stand down soon after the 
completion of the temporary role with the Scottish Government. 

Acting Chief Executive: March - August 2017 
Whilst preparations were again made for a combined internal/external recruitment, the senior 
manager then responsible for day to day operations at the Agency became acting Chief 
Executive from 20 March 2017.  This was to provide a handover with the outgoing Chief 
Executive who left at the end of May 2017, and to provide continuity until a new Chief 
Executive could be appointed.  The acting Chief Executive left the Agency on 25 August 
after a handover period with the newly appointed Chief Executive (as below), at which point 
the Agency stopped paying their salary. 

Appointment of the Chief Executive: July 2017 to date 
A combined internal and external recruitment started in March 2017 and the successful 
candidate, and the current Chief Executive, Penelope Cooper, took up post on 3 July 2017. 
The current Chief Executive brought experience from her previous role as the Chief 
Operating Officer of OneLife, SA Luxemburg. 

Overall Governance: Key points 
Throughout the period in question: 

 The Agency had a Board with a Non-Executive Chair and Non-Executive
members.

 The Agency also had a designated ‘Fraser Figure’.

 All of the Chief Executive recruitment rounds set out above have been led by a
Director General.

To confirm, the Agency also holds quarterly Management Advisory Board meetings and 
Audit and Risk Committees – and Board members are regularly updated on all of the 
Agency’s key activities. 

The role of the Minister in recruiting Agency Chief Executives 
For external recruitment, Ministers may be consulted in the early planning stages and 
informed of the original ‘sift’ outcome (to achieve a shortlist) and final panel decision.  They 
may also meet the shortlist if they wish in order to suggest areas for the panel to probe and 
focus on during the interview process.   

The panel must assess the candidates on merit, testing any issues raised by the Minister. 
The panel must also recommend the best candidate for appointment.  If not satisfied with the 
panel’s recommendation, the Minister may ask the panel to reconsider, setting out the 
reasons for this.   
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The panel may revise its order of merit; the reason for this must be recorded and the panel 
must obtain the approval of the Board of the Civil Service Commission before any 
appointment can be made.  

In the case of these specific appointments, our files indicate that the Deputy First Minister 
was consulted before the external competition began and again after the interviews that 
resulted in the 26 May 2015 appointment.  The Cabinet Secretary for Finance and the 
Constitution was informed of the 2017 appointment. 

In relation to the interim appointments, these were regarded as internal staff moves on a 
temporary basis and the files are unclear on whether Ministers were consulted.  However in 
2015 the Chair of SPPA was informed about 27 March 2015 move and indicated that he was 
content. 

Yours sincerely 

Lesley Fraser 
Interim DG Organisational Development & Operations 
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Summary

Key messages

1 SPPA did not prepare a clear business case for its new integrated 
pension administration and payment system (PS Pensions). It set 
an unrealistic 18-month timescale while SPPA was going through 
significant change. It did not adequately scrutinise the winning tender 
for the project which it identified as being abnormally low cost.

2 Changes in the leadership of SPPA and the management of the project 
made it more difficult for SPPA to manage the supplier and hold it to 
account. SPPA’s governance and project assurance arrangements did 
not support effective scrutiny of the project.

3 Capita was not able to provide a working system and did not achieve 
any of the project milestones. This was a main contributor to the 
project failure. Capita paid SPPA £0.7 million in November 2018 
following the conclusion of a legal process. 

4 SPPA spent £6.3 million on the project and a further £2.4 million 
extending contracts with existing suppliers when the project failed 
to meet the original timetable. The failure of the project means SPPA 
has been unable to progress strategic, business and workforce plans 
as originally intended. As a consequence SPPA requires additional 
revenue budget of £9.8 million between 2019/20 and 2022/23, and 
capital allocations of £13.6 million over the next five years. SPPA failed 
to achieve value for money in this project.  

Background

1. The Scottish Public Pensions Agency (SPPA) is an executive agency of the 
Scottish Government. Its principal role is to administer and pay the pensions for 
over half a million members, deferred members and pensioners of the NHS, 
teachers’, police and firefighters’ pension schemes in Scotland. It also provides 
pension policy support to the Scottish Government and local government pension 
schemes and has responsibility for developing the regulations for each of these 
schemes. 

2. In December 2013, SPPA introduced its Business Transformation Programme 
2013-18. This included a project to develop an integrated pension administration 
and payment system designed to make efficiencies and help meet the additional 
requirements of the Public Sector Pensions Act 2013.
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3. In October 2015, SPPA awarded a contract to Capita Employee Solutions 
(Capita) to deliver a unified pension administration and payment system, known 
as ‘Project 17’ but subsequently renamed ‘PS Pensions’. The aims of the project 
included replacing existing systems to improve business efficiency and service 
quality for members, and to make financial savings in the longer term. The new 
system was to be operational by March 2017.

4. SPPA’s Accountable Officer is its Chief Executive who is supported by a 
Management Advisory Board (MAB). The MAB is SPPA’s main strategic advisory 
body and in line with executive agency governance, as set out in ‘On Board’, it 
is not designed to be a decision-making body. The MAB is composed of the 
Accountable Officer, non-executive members and the ‘Fraser figure’ sponsor from 
the Scottish Government. SPPA also has an Audit and Risk Committee (ARC). 

5. SPPA held extraordinary ARC and MAB meetings in February 2018. Following 
these meetings SPPA’s Accountable Officer decided to close the project 
immediately. The Auditor General reported on the implications for SPPA of the 
closure of the project in the Section 22 report The 2017/18 audit of the Scottish 
Public Pensions Agency: Management of PS Pensions project  published 
in October 2018. The Auditor General did not comment on SPPA’s management 
of the project due to an ongoing legal process between SPPA and Capita. This 
was resolved in November 2018, with Capita making a payment of £0.7 million 
to SPPA. 

6. This report sets out the history of the PS Pensions project and considers 
SPPA’s management of the project. Our audit work included:

• interviews with the Accountable Officer, current and former SPPA officers 
and non-executive members

• reviewing project documentation and project board minutes

• detailing a timeline of project events (Appendix 1, page 16).

https://www.audit-scotland.gov.uk/uploads/docs/report/2018/s22_181004_sppa.pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2018/s22_181004_sppa.pdf
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Part 1 
Business case and procurement process

SPPA did not prepare a clear business case for its new integrated 
pension administration and payment system

7. SPPA introduced its Business Transformation Programme for 2013 to 2018 
in December 2013. This included a project to develop an integrated pension 
administration and payment system designed to make efficiencies and help meet 
the additional requirements of the Public Sector Pensions Act 2013. This Act 
introduced career average revalued earnings (CARE) pension schemes and new 
governance arrangements for public pension schemes.  

8. The auditor of SPPA found no evidence of a clear business case setting out 
why SPPA needed an integrated system, nor evidence that it had fully considered 
other options. Officers prepared a paper for the senior management team (SMT) 
to consider in September 2014, outlining three options for providing pension 
administration and payment services:

• integrated pension administration, pensions payroll and member web 
services

• combined pension administration and pensions payroll but separate 
member web services solution

• separate systems for pension administration, pensions payroll and member 
web services.

9. The SMT paper set out the advantages and disadvantages of each option but 
did not include any analysis of costs and benefits or any financial information. The 
SMT approved the recommendation to procure a single integrated system. The 
paper was not presented to SPPA’s MAB for consideration. The MAB should 
have been given the opportunity to advise the Accountable Officer as part of the 
decision-making process. The paper was presented to the project board, which 
sat below the MAB in SPPA’s governance structure, in October 2014. The board 
suggested some minor wording changes to the paper.

SPPA set an unrealistic 18-month timescale

10. The Scottish Government procurement directorate advised SPPA to undertake 
a procurement exercise for the new system, which was to be operational by 
March 2017. SPPA was advised that it could not extend contracts with existing 
suppliers due to the amount of time since it last undertook a procurement 
exercise. SPPA started the procurement process in 2013 supported by the 
Scottish Government procurement directorate and led by members of SPPA’s 
senior leadership team. SPPA agreed a budget in the region of £9 million for the 
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project but did not set any detailed scope or objectives. This was a significant 
omission and contributed to the overall failure of the project. SPPA did not have 
adequate resources to progress the procurement exercise. This led to it issuing 
the invitation to tender later than planned, in November 2014.

11. SPPA extended contracts with some existing suppliers of pensions systems 
which were due to expire before the new system was implemented. It extended 
the contracts for its payroll and customer engagement systems to the end of 
2017. It did not extend the contract for its pension administration system, which 
was due to expire in March 2017. SPPA judged that extending the pension 
administration system did not represent value for money in the expectation 
that the new system would be operational before this contract expired. It was 
therefore left with 18 months to develop and implement a new integrated 
system, based on the contract being awarded in November 2015. This was a 
high-risk approach with an unrealistic timetable.

SPPA did not adequately scrutinise Capita’s tender prior to 
awarding it the contract, in spite of it being identified as an 
abnormally low cost submission

12. SPPA issued the invitation to tender (ITT) for the new system in November 
2014. This set out its requirement for an integrated software solution to support 
its key objective of transforming its customers’ experience. It stated that the 
solution must have the necessary functionality to cover the entire pension life 
cycle, which includes pensions administration and payroll and digital services for 
scheme members, deferred members and pensioners. The selection panels were 
made up of SPPA staff from across all grades.

13. Technical and commercial evaluations were undertaken by different panels 
with training provided to panel members. The bids were evaluated and ranked 
using a ratio of 70 per cent quality and 30 per cent costs. Five suppliers 
submitted bids to SPPA and these were assessed using a three-step process: 

• the tender was checked for compliance against the ITT, all were found to 
be compliant

• the quality requirements in the statement of responsibilities were evaluated 
and the commercial evaluation was undertaken

• a presentation was completed by each compliant bidder. 

14. Capita scored second for quality, first for cost, and first overall. The quality 
scores were relatively similar for three of the firms who tendered for the contract, 
but Capita’s bid was significantly cheaper. Under the Public Contracts (Scotland) 
Regulations 2012 this was classed as an abnormally low cost tender, which casts 
doubt on whether the contract can be fully delivered.

15. As SPPA classed Capita’s bid as abnormally low, it was required to investigate 
whether it was a valid bid. SPPA queried elements of the bid with Capita and 
discussed Capita’s responses with the Scottish Government Legal Department, 
who advised that more in-depth questions should be asked to fully assess the 
bid. SPPA informed the Scottish Government Legal Department that it did not 
have the skills to further probe the tender. SPPA took no further action and 
accepted the bid and reassurances from Capita over its ability to deliver. SPPA 
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did not seek further support from the Scottish Government or other external 
specialists.

16. One of the unsuccessful suppliers contacted SPPA during the standstill 
period, before formal award of the contract, to highlight concerns with the 
decision to award the £5.6 million contract to Capita. The firm issued a legal 
challenge to SPPA’s decision, but this was subsequently withdrawn. The contract 
was awarded to Capita in October 2015.

17. In November 2014, when the ITT was published, the Scottish Government 
Programme and Project Management Centre of Expertise completed a high-level 
technical assurance review of the programme of projects, including PS Pensions, 
under way in SPPA. Reviews are rated using a traffic light system:

• Green – Successful delivery of the project/programme to time, cost and 
quality appears highly likely and there are no major outstanding issues that 
at this stage appear to threaten delivery significantly.

• Amber/Green – Successful delivery appears probable however constant 
attention will be needed to ensure risks do not materialise into major issues 
threatening delivery.

• Amber – Successful delivery appears feasible but significant issues already 
exist requiring management attention. These appear resolvable at this 
stage and if addressed promptly, should not present a cost/schedule 
overrun.

• Amber/Red – Successful delivery of the project/programme is in doubt 
with major risks or issues apparent in a number of key areas. Urgent 
action is needed to ensure these are addressed, and whether resolution is 
feasible.

• Red – Successful delivery of the project/programme appears to be 
unachievable. There are major issues on project/programme definition, 
schedule, budget required, quality or benefits delivery, which at this stage 
do not appear to be manageable or resolvable. The project/programme 
may need re-baselining and/or overall viability re-assessed.

18. The review gave an overall rating of 'amber/green' but highlighted that 'careful 
attention needs to be paid to the procurement process, which faces a number of 
challenges around requirement definition, resources and its timeline'. 
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Part 2 
Project governance and resources

Changes in SPPA’s leadership and management of the project 
made it more difficult to manage the supplier and hold it to 
account

19. SPPA agreed a procurement strategy before the tender process started. A 
draft project initiation document (PID) was prepared in September 2015. This 
outlined the project approach, deliverables, governance arrangements, roles 
and responsibilities and milestones. The SPPA project board agreed the PID in 
January 2016, after the project had already been awarded to Capita. SPPA revised 
the PID to reflect updated roles and responsibilities and governance arrangements 
and it was finalised in June 2016.

20. Governance arrangements included a project board, senior responsible officer 
and project manager. The people in these key roles changed over the course of 
the project (Exhibit 1, page 10).

21. The changes in Chief Executive and Senior Responsible Officer had a major 
impact on the management of the project. The lack of continuity made it more 
difficult for SPPA to adequately scrutinise and challenge Capita at key stages of 
the project and affected decision-making.

SPPA’s governance and project assurance arrangements did not 
support effective scrutiny of the project

22. SPPA set up a project board to review progress and assess and manage risks 
and issues. The project board was chaired by the Chief Executive and consisted 
of senior representatives from SPPA and Capita, and non-executive members 
as observers. From a review of project board papers, there was a lack of finance 
information taken to the project board. We note that members of the project 
board requested more budget and cost information. Board minutes stated that 
the members also wanted clearer reporting on the progress of the project, which 
was not addressed during the project. Timely and accurate reporting of financial 
information is a key component of good project management and governance. 
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Exhibit 1
Changes to leadership over the life of the project

Source: Audit Scotland

2014
Senior Responsible Officer 1

Appointed: December 2014

Senior Responsible Officer 2
Appointed: November 2015

Senior Responsible Officer 3
Appointed: April 2017

2016

2017

2018

Chief Executive 
Left: April 2015

Chief Executive 
Appointed: July 2017

Chief Executive 
Appointed: July 2015

2015

Appointed: 2002

Chief Executive 
Left: March 2017

Acting Chief Executive 
Appointed: October 2016

Left: July 2017

Left: February 2017 February 2017

Seconded to the 
Scottish Government

September 2016

Interim Chief Executive 
Appointed: April 2017

Senior Responsible Officer 4
Appointed: August 2017

Left: November 2015

Left: June 2015

Left: March 2017

Interim Chief Executive
Appointed: April 2015

Left: July 2017
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23. SPPA asked its internal auditors from the Scottish Government Internal Audit 
Directorate to highlight areas of the PS Pensions project that it would be able to 
review and provide assurances on. Internal audit identified, in a progress update 
paper to the ARC in January 2016, that it could:

• review the management and delivery of the contract

• review the procurement contract

• provide assurance to SPPA over the process.

SPPA decided not to direct internal audit to undertake this work. Internal audit 
did not undertake any work on the project until September 2017 (paragraph 37, 
page 14).

24. Officers provided updates on the project to the MAB, but the MAB was 
not provided with enough information to enable it to scrutinise progress of this 
key project and did not receive any financial information on the project. SPPA 
increased the level of reporting to the ARC and MAB from early 2017 and 
scheduled extraordinary meetings of the ARC and MAB to help members better 
scrutinise key decisions and support the Accountable Officer.

SPPA did not have the resources to manage a project of this scale

25. During the project development phase, SPPA was working alongside Capita. 
This involved Capita developing the product and SPPA undertaking tasks such as 
user acceptance testing for the project. 

26. SPPA primarily resourced the project from its existing staff with a small 
number of external contractors used. This meant that SPPA had to balance its 
business as usual work with supporting the development of the new system.

Chief Executive 
Appointed: July 2015

Chief Executive 
Left: March 2017
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Part 3 
Contract delivery and external reviews

Capita was not able to provide a working system and did not 
achieve any of the project milestones

27. In February 2016, Capita began delivery of the project with the first milestone 
due in June 2016. In May 2016, Capita advised SPPA that it was not going to 
achieve this deadline. In June 2016, a major tranche of awards calculations failed 
user testing. SPPA identified both issues with the design of the system and 
deficiencies in the communication it had received from Capita. Several changes 
in the project managers employed by Capita contributed to these issues. SPPA 
highlighted its concerns to Capita and provided Capita with dedicated facilities 
in SPPA’s offices to base its staff in the hope that this would improve both 
communication between the two organisations and the quality of project delivery. 
Capita was unable to resolve the issues with the system and in October 2016 it 
informed SPPA that it would not achieve the March 2017 implementation date.

28. In November 2016, SPPA’s Chief Executive requested an Office of the Chief 
Information Officer (OCIO) external review, to determine if the project could be 
brought back on track and to identify recommendations to help SPPA monitor the 
project. The OCIO rated the project as ‘amber’. The report found that there had 
been a significant failure by Capita. The OCIO also found that the procurement 
was conducted in a robust and professional manner, consistent with due process. 
We have not seen evidence to support this conclusion. In our judgement, SPPA 
did not have enough assurances over Capita’s ability to deliver the project before 
it awarded it the contract.

29. SPPA and Capita agreed a revised go live date of October 2017 at a project 
board meeting in January 2017. Due to this delay to the completion of the 
project, SPPA needed to negotiate contract extensions with its existing suppliers 
to maintain business continuity. SPPA prepared an outline business case for 
the January 2017 ARC and MAB. This identified six options for pensions 
administration. The ARC and MAB recommended that SPPA extend its contract 
with its existing pensions administration supplier to ensure continuity of service 
and continue to work with Capita to develop the new system. SPPA extended 
the contract for the pensions administration system for three years at a total 
additional and unplanned cost of £4.0 million. Capita prepared a re-plan for the 
project in early 2017 and SPPA agreed a twelve-week proving period until mid-
July 2017 for Capita to demonstrate its ability to develop the system.

30. The OCIO carried out a second review of the project in July 2017. Its 
assessment was ‘amber/red’. The OCIO acknowledged that Capita had improved 
working practices over the proving period but that further delivery issues were 
experienced. It recommended that SPPA continue to work with Capita but 
consider other options for delivering the project.  
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31. SPPA considered the review’s findings at extraordinary ARC and MAB 
meetings in September 2017, where an options appraisal with four options was 
considered. The ARC and MAB advised the newly appointed Chief Executive that 
remaining with Capita was the preferred option. The current Chief Executive had 
to decide within days of her appointment whether to continue with the contract. 
She decided to continue to work with Capita. 

32. SPPA agreed a contract variation with Capita in September 2017. In doing so, 
SPPA sought to strengthen its ability to recover costs or damages from Capita 
in the event of further problems with the project. This included increasing the 
contract retention rate and doubling the maximum penalty for material default by 
Capita. Capita agreed to provide a minimum viable product (MVP) by October 
2018 and the rest of the functionality by August 2019. 

33. The OCIO completed a third project review in January 2018. Its assessment 
was ‘red’ and it recommended that the project should be stopped. The review 
team did not believe that delivery of an MVP could be achieved by October 
2018 due to Capita’s failure to meet a further project milestone and ongoing high 
uncertainty Capita would meet future milestones.

34. In September 2017, SPPA asked internal audit to review the governance 
arrangements and key decision-making processes surrounding the PS Pensions 
project, including the procurement and implementation phases. Internal audit’s 
key findings included:

• SPPA’s engagements with external assurance providers to identify lessons 
learned were not fully documented 

• there was a lack of documented audit trails relating to key decisions and 
processes

• the roles of the implementation project board were not defined until March 
2016

• the project was not managed to the standards of best practise 
documented in the Prince2 methodology which SPPA initially adopted

• information reported to the project board to inform decision-making should 
have been more clearly aligned to best practice

• Office of Government Commerce best practice was not followed

• the recommendations of the various reviews of the project were not taken 
forward in a timely manner.
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Part 4 
Project closure

SPPA failed to achieve value for money in this project. The project 
failure means SPPA has been unable to progress its strategic, 
business and workforce plans as originally intended

35. SPPA held extraordinary ARC and MAB meetings in February 2018. The 
Chief Executive informed the ARC and MAB that she proposed to terminate the 
contract with Capita based on:

• the January 2018 OCIO report 

• Capita’s poor performance

• the failure of Capita to meet the expectations of SPPA.

Following the meetings, SPPA formally closed the PS Pensions project.

36. Officers advised the ARC that SPPA has spent approximately £6.3 million on 
the project. This includes £0.8 million paid to Capita. The remaining expenditure 
covers contract extensions with incumbent suppliers, internal staff costs, 
software license costs and specialist project support. SPPA has written off 
£1.6 million in capitalised assets that will no longer be used. SPPA and Capita 
reached a financial settlement in November 2018 with Capita making a payment 
of £0.7 million to SPPA.

37. SPPA has reached an agreement to extend its contracts with existing 
suppliers to March 2024 to ensure it is able to continue business as usual. SPPA 
is undertaking a new project to develop an integrated system and has completed 
an exercise to learn lessons from the closure of the PS Pensions project, 
including:

• being clear about what it means by an integrated product

• ensuring it has the required resources in place

• communicating with the Scottish Government at an early stage to highlight 
any areas where additional support is required.

38. Audit Scotland published a report in May 2017 on Principles for a digital 
future: Lessons learned from public sector ICT projects . The report 
outlines the issues that have been identified in previous ICT projects and has 
combined the themes identified into a set of core principles. Senior management 
within SPPA made an assessment against the five principles of a digital future 
as part of the lessons learned exercise and has highlighted areas where it 

https://www.audit-scotland.gov.uk/uploads/docs/report/2017/briefing_170511_digital_future.pdf
https://www.audit-scotland.gov.uk/uploads/docs/report/2017/briefing_170511_digital_future.pdf


Part 4. Project closure   | 15

can improve on for the new project. Appendix 2 (page 17) outlines an 
assessment of SPPA against the five principles. 

39. The new project involves improving the current system for administration and 
payroll, and implementing member and employer web portals to allow customers 
to access and update their pension information online. SPPA estimates it needs 
capital allocations of £13.6 million from the Scottish Government over the next 
five years to achieve this. SPPA also requires additional revenue budget of 
£9.8 million from 2019/20 to 2022/23.

40. SPPA briefed Scottish ministers on the funding shortfall before signing a 
contract extension with its existing pension administration software supplier. The 
Cabinet Secretary for Finance, Economy and Fair Work authorised SPPA’s Chief 
Executive to make the legal commitment.

41. The failure of the project means that SPPA has not been able to progress its 
strategic, business and workforce plans as originally intended. This includes its 
Target Operating Model (TOM) to deliver future services more efficiently. 
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Appendix 1
Timeline of project events

The following outlines the timeline of events in relation to the PS Pensions project and the plans for a new project.

2017 2019201820162013 2014 2015

December 2013
‘One SPPA’ business 
transformation 
programme 
launched, includes 
plans for a new 
integrated pension 
system

December 2015
Work starts on 
Project 17

November 2015
£5.6m contract 
awarded – system to 
go live in March 2017

February 2017
Contracts with 
existing supplier 
renewed

March 2017
Go live date not 
achieved. SPPA set 
proving period for 
supplier to 
demonstrate 
progress

August 2017
Contracts renewed 
with another 
existing supplier

Late 2017
Revised contract  
signed with supplier 
to reflect re-plan. 
Project renamed 
PS Pensions 

November 2014
Procurement 
exercise begins

May 2016
Project difficulties 
recognised – user 
acceptance testing 
identified high level 
of errors

January 2018
OCIO healthcheck 
recommends ‘stop’ 
project

February 2018
Chief Executive 
closes project

May 2018
ARC and 
MAB consider 
business case for 
developing pension 
administration and 
payroll system for 
SPPA

November 2016
Supplier advises 
that go live date is 
not achievable

July 2018
SPPA enter into a 
maintenance and 
development 
agreement with 
existing pension 
administration 
supplier and 
extend contracts 
with all suppliers 
to 2024

November 2018
Capita pay SPPA 
£0.7 million in 
November 2018 
following the 
conclusion of a 
legal process
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Appendix 2
Principles for a digital future

We have assessed SPPA against the five principles for successful ICT projects set out in Audit Scotland’s May 
2017 report Principles for a digital future: Lessons learned from public sector ICT projects . 

Principles for a digital future Assessment of SPPA

Comprehensive planning setting out what 
you want to achieve and how you will do it

The auditor of SPPA found no evidence of a clear business case 
setting out why SPPA needed an integrated system, nor evidence 
that it had fully considered other options (paragraph 8).

SPPA judged that extending the pension administration system 
did not represent value for money in the expectation that the 
new system would be operational before this contract expired. It 
was therefore left with 18 months to develop and implement a 
new integrated system, based on the contract being awarded in 
November 2015. This was a high-risk approach with an unrealistic 
timetable (paragraph 11).

Active governance providing appropriate 
control and oversight

There was a lack of finance information taken to the project board. 
We note that members of the project board requested more 
budget and cost information (paragraph 22).

Officers provided updates on the project to the MAB, but the 
MAB was not provided with enough information to enable it to 
scrutinise progress of this key project and did not receive any 
financial information on the project. SPPA increased the level of 
reporting to the ARC and MAB from early 2017 and scheduled 
extraordinary meetings of the ARC and MAB to help members 
better scrutinise key decisions and support the Accountable 
Officer (paragraph 24).

Putting users at the heart of the project During the project development phase SPPA was working 
alongside Capita. This involved Capita developing the product and 
SPPA undertaking tasks such as user acceptance testing for the 
project (paragraph 25).

The Chief Executive informed the ARC and MAB that she 
proposed to terminate the contract with Capita based on:

• the January 2018 OCIO report 

• Capita's poor performance

• the failure of Capita to meet the expectations of SPPA 
(paragraph 35).

Continued 

https://www.audit-scotland.gov.uk/uploads/docs/report/2017/briefing_170511_digital_future.pdf
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Clear leadership that sets the tone and 
culture and provides accountability

The changes in Chief Executive and Senior Responsible Officer 
had a major impact on the management of the project. The 
lack of continuity made it more difficult for SPPA to adequately 
scrutinise and challenge Capita at key stages of the project and 
affected decision-making (paragraph 21).

Individual projects set in a central framework 
of strategic oversight and assurance

SPPA informed the Scottish Government Legal Department that 
it did not have the skills to further probe the tender. SPPA took no 
further action and accepted the bid and reassurances from Capita 
over its ability to deliver. SPPA did not seek further support from 
the Scottish Government or other external specialists  
(paragraph 15).

The OCIO completed a third project review in January 2018. 
Its assessment was 'red' and it recommended that the project 
should be stopped. The review team did not believe that delivery 
of an MVP could be achieved by October 2018 due to Capita's 
failure to meet a further project milestone and ongoing high 
uncertainty Capita would meet future milestones 
(paragraph 33).

In September 2017, SPPA asked internal audit to review the 
governance arrangements and key decision-making processes 
surrounding the PS Pensions project, including the procurement 
and implementation phases (paragraph 34).
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