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Summary 

I support the Bill as submitted, and my short answers to the first 4 questions are as 
follows: 

1. Yes 
2. Yes 
3. Yes 
4. Yes 

My observations below cover question 5. 

Background  

The Council of Europe [CoE] has 47 member states and has   a wider reach than the 
EU in its impact on ‘European‘ government and civil society, but in a much softer 
form . The UK will remain a member of the CoE. The European Charter of Local -
Self Government   (‘The Charter ‘ ) was created and opened for signature by 
member states in 1985. The United Kingdom signed in 1997; the most recent 
ratification was by San Marino in 2014.  

Dilemmas  

I would argue the  various protracted delays in signature   are attributable to the 
difficulty of defining specific institutional arrangements that reconcile national 
differences in forms of  ‘intra-state’ governments,  consistent with  the admirable 
general aims of ’The Charter’,  which are as follows  . 

“The Charter commits the parties to applying basic rules guaranteeing the 
political, administrative and financial independence of local authorities.” 

It is clear the text is therefore heavily reliant on qualifying phrases [italicised by RK] 
such as: 

“…As far as possible, grants to local authorities …” 
“…Local authorities shall be entitled, within national economic policy, to 
adequate financial resources of their own.” 

 
The text of ‘The Charter’ frequently mentions the extent to which any changes 
initiated in local government shall be “…within the framework of the law … ‘or within 
‘…the limits of the law …’ 
 
The consequence of such extensive qualification is that governments can, within the 
generous boundaries of the 'The Charter', make extensive changes to various 
institutions of local self-government with some degree of confidence that this can be 
formally justified - if they are ever challenged.  
 



There is academic work that argues persuasively that those countries where we 
[from the UK] assume there is some form of constitutional protection for local 
government do not actually have such protectioni . Sweden, for example, has 
reduced the number of councils over the years from more than 2000, to 800, to fewer 
than 300 now. France retains some 36000 municipalities but has recently merged 
some regional council into fewer, larger groupings.  All of these changes were made 
“within the framework” of the [respective] laws. 
 
So, it seems reasonable to observe that ‘The Charter’ is not some protective wall set 
up around local government as it is now and ever shall be. If this Bill is agreed, it 
remains perfectly possible for the Scottish Parliament to reduce the number of local 
authorities [therefore fewer/larger councils] or increase the number [more and 
smaller]. 
 
So why [and how] to legislate? 
Such legislation would be an important prompt and reminder to central governments 
that local government is constitutionally important –because like Parliament local 
governments are also democratically elected - and representative democracy 
demands a more entrenched institutional position than government agencies and 
quangos. Members may recall that the former 15 territorial health boards were 
reduced to 14 by regulatory ministerial change and the enthusiastically adopted 2009 
pilot exercise in electing some members on 2  health boards did not last long and 
was not pursued.   
 
If finally agreed in current form and approved as an Act this would require Parliament 
and Government to act ‘compatibly ‘ with the provisions of ‘The Charter ‘; to ensure 
that any legislation introduced subsequently into the Parliament is also compatible, 
and that Ministers have a general duty to promote local self-government.  
 
It is certain there will be technical arguments put forward to challenge this bill, for 
example, the provision that enables courts to instruct ministers to alter legislation by 
regulation. Any such challenges to ‘incompatible ‘legislation could also be 
retrospective, both procedures which some MSPs might question in principle and I 
oppose retrospection of acts prior to the [possible] passage of the Bill. There may 
also be weaker arguments. So, when this issue was discussed in relation to the 
Community Empowerment (Scotland) Act, 2015, the then minister for local 
government argued against any such change. 
 

“This Government believes in a written constitution and would wish to see 
local government covered by it. A mention only in legislation does not carry 
the same force or have the same effect and could be annulled by future 
Governments rather more easily.” 

 
Some of the different views expressed in the earlier consultation may well re-surface. 
Two seem significant: whether the office of a Commissioner should be created, and 
whether the capacity to approach the courts to encourage a legal challenge should 
also allow for some form of sanction.  
 
Given the enthusiasm of all MSPs in the early days of the parliament for creating 
commissioners [and then later debating whether there were too many such offices] 

about:blank


the direct line to the courts may be preferred and remove direct revenue costs. The 
issue of sanctions is even more complex and appears hard to define in terms of 
which organisations might be ‘sanctioned’ and to what purpose.  Again in terms of 
the core of the proposed law, a court decision to reverse legislation or executive 
action if demonstrated to be absent seems the right course to take with no other 
sanction.   
 
Conclusion  
The underlying purpose of the bill is to create a climate and expectation that local 
self-government is important; to prompt the Government and Parliament to take 
account of that; and to maintain a fall-back to the courts on what it is hoped will be 
rare occasions. This Bill appears to offer the mechanism to do that and therefore 
enhances human rights. 
If enacted,  this legislation also goes a very long way to creating the ‘parity of esteem 
‘ with the Parliament that local government has long sought and that was endorsed 
by the Mackintosh report .  
                                                           
i If members wish to pursue this, I can provide details of the works referred to.  


