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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

33rd Meeting, 2020 (Session 5) 
 

Wednesday 16 December 2020 
 
The Committee will meet at 9.30 am in virtual. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 7 in private. The Committee will also decide whether to take the 
work programme at its next meeting on Wednesday 23 December in private. 

 
2. Subordinate legislation: The Committee will take evidence on the Housing 

(Scotland) Act 2006 (Modification ofthe Repairing Standard) Amendment 
Regulations 2020 [draft] and the Housing (Scotland) Act 1987 (Tolerable 
Standard) (Extension of Criteria) Amendment Order 2020 [draft] from— 

 
Kevin Stewart, Minister for Local Government, Housing and Planning, 
Catriona MacKean, Deputy Director, Better Homes, Simon Roberts, Team 
Leader, Housing Standards and Quality, and Rachel Nicholson, Solicitor, 
Housing branch, Local Government and Economy Division, Scottish 
Government. 
 

3. Subordinate legislation:  
 Minister for Local Government, Housing and Planning to move—S5M-23438 —

That the Local Government and Communities Committee recommends that the 
Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Amendment Regulations 2020 [draft] be approved. 

 
 
4. Subordinate legislation:  
 Minister for Local Government, Housing and Planning to move—S5M-23439—

That the Local Government and Communities Committee recommends that the 
Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 
Amendment Order 2020 [draft] be approved. 

 
 
5. Common Frameworks – Hazardous Substances Planning: The Committee 

will take evidence from— 
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Kevin Stewart, Minister for Local Government, Housing and Planning, 
Euan Page, Head of UK Frameworks Unit, Scottish Government 
Constitution and UK Relations Division, and Neil Langhorn, Head of 
Development Delivery, Scottish Government Planning and Architecture 
Division, Scottish Government. 
 

6. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Valuation Appeal Committee (Procedure in Civil Penalty Appeals) 
(Scotland) Regulations 2020; and 
Non-Domestic Rates (Restriction of Relief and Consequential 
Amendments) (Scotland) Regulations 2020. 
 

7. Common Frameworks – Hazardous Substances Planning: The Committee 
will consider the evidence heard earlier in the meeting. 

 
 

Peter McGrath 
Clerk to the Local Government and Communities Committee 

Room T3.40   
The Scottish Parliament  

Edinburgh 
Tel: 0131 348 5232 

Email: peter.mcgrath@parliament.scot 
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Local Government and Communities Committee 
 

33rd Meeting, 2020 (Session 5), Wednesday 16 December 2020 
 

Subordinate Legislation 
 

Overview of instruments 
 
1. The following instruments, subject to affirmative procedure, are being considered 

at today’s meeting: 
 

• the Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 
Amendment Order 2020 (SSI 2020/draft) and  

• the Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Amendment Regulations 2020 (SSI 2020/draft). 
 

2. The two instruments are directed towards the same common purpose: to have a 
common new minimum standard for fire and smoke detectors across all housing, 
regardless of whether the house is owner-occupied or rented in the social or 
private sector. The Parliament has already agreed to this change (see below), 
but the instruments will jointly move back the date on which this change will come 
into force. Accordingly, the Committee will take evidence on both instruments 
under one agenda item, before formally debating each instrument separately.  

Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 
Amendment Order 2020 (SSI 2020/draft) 
 
Purpose 
 
3. This Order amends the date on which the requirement for the installation of fire 

and carbon monoxide detection and warning equipment is added to the tolerable 
standard for housing, changing it from 1 February 2021 to 1 February 2022.  

 
4. The Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 

Order 2019 (the “2019 Order”) amended the tolerable standard in section 86 of 
the Housing (Scotland) Act 1987 to add requirements to have satisfactory 
equipment installed for detecting fire, and for giving warning of fire or suspected 
fire; and satisfactory equipment installed for detecting, and for giving warning of, 
carbon monoxide present in a concentration that is hazardous to health. The 
2019 Order set 1 February 2021 as the due date for this change. 

 
Background 

 
5. According to the Policy Note accompanying the instrument (Annexe A), the 

reason for the amendment is to allow people longer to undertake the necessary 
works. This is due to the Covid-19 pandemic as home owners will have difficulty 
organising work or may be concerned about having people coming into their 
homes. 

 
6. The Committee needs to report on this instrument by 14 January 2021. 

https://www.legislation.gov.uk/sdsi/2020/9780111047576/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047576/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047583/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047583/contents
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Delegated Powers and Law Reform Committee consideration 
  

7. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 1 December 2020 and determined that it did not need to draw 
the attention of the Parliament to the instrument on any grounds within its remit. 

 
Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Amendment Regulations 2020 (SSI 2020/draft) 
 
Introduction 
 

8. These Regulations amend the Housing (Scotland) Act 2006 (Modification of the 
Repairing Standard) Regulations 2019 by changing the date on which 
Regulation 3(1)(b) comes into force from 1 February 2021 to 1 February 2022. 
Regulation 3(1)(b) of those Regulations will have the effect of repealing 
sections 13(f) and (g) of the Housing (Scotland) Act 2006.  

 
Background 
 

9. Regulations 3(1)(b) of the 2019 Regulations repeals section 13(1)(f) and (g) of 
the Housing (Scotland) Act 2006. Section 13 of the 2006 Act provides for a 
repairing standard duty for private landlords. Paragraphs (f) and (g) relate to 
fire and carbon monoxide detection and warning equipment. The effect of the 
2020 Regulations is that these standards will now apply from 1 February 2022 
rather than 1 February 2021. 

 
10. According to the Policy Note for the draft instrument, its purpose is to postpone 

the consequential amendment of the duty in relation to fire and smoke alarms 
and carbon monoxide detectors in the repairing standard, so that it coincides 
with the postponed date for changes to the tolerable standard.  

 
11. The Policy Note also indicates that the reason for postponing the changes to 

the tolerable standard is to allow people longer to undertake the necessary 
works. This is due to the Covid-19 pandemic as home owners will have difficulty 
organising work or may be concerned about having people coming into their 
homes. The Note provides further detail on the instrument and is attached at 
Annexe B. 

 
12. The Committee needs to report on this instrument by 14 January 2021. 

 
Delegated Powers and Law Reform Committee consideration 
  

13. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 1 December 2020 and determined that it did not need to draw 
the attention of the Parliament to the instrument on any grounds within its remit. 

 
Prior consideration and written evidence 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12982
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12982
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
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14. The Committee took evidence on the 2019 Order on 19 December 2018 from 
the Minister for Local Government, Housing and Planning. Amongst matters 
discussed were: why the Scottish Government considered amendment of the 
tolerable standard in this way to be necessary; the nature of the duty imposed, 
and on whom; the cost householders were likely to incur in order to meet the 
revised tolerable standard; and the Scottish Government’s plans to publicise 
the change.  

 
15. The Committee, and subsequently the Parliament, agreed to the 2019 Order. 

The Committee’s report on the 2019 instrument can be found here: 
 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2019/1/8/The-
Housing--Scotland--Act-1987--Tolerable-Standard---Extension-of-Criteria--
Order-2019/LGC-S5-19-01.pdf 

 
16. In October this year, the Minister for Local Government, Housing and Planning 

wrote to the Committee notifying the proposal to delay implementation of new 
rules on fire and smoke alarm standards for 12 months, and the reasons for this 
(Annexe C). The Convener wrote to the Minister with questions relating to this 
proposal on 12 November and this letter is attached at Annexe D. The 
Minister’s response is attached  at Annexe E. 

 
17. Submissions from two individuals on the instruments, and on the changes to 

the tolerable standard originally made by the 2019 Order, are attached at 
Annexes F and G. 

 
Procedure 

 
18. Under Rule 10.6.1 (a), these instrument are subject to affirmative resolution 

before they can be made. It is for this Committee to recommend to the 
Parliament whether the draft instruments should be approved. 

 
19. The Minister for Local Government, Housing and Planning has lodged motions 

S5M-23438 and S5M-23439 (set out in the agenda) that the Committee should 
recommend the approval of these regulations. The Minister will attend to speak 
to and move the motions. Ahead of the formal debate on the motions (as part 
of an earlier agenda item), there will be an opportunity for members to ask the 
Minister and officials questions about the background to and purpose of the 
Order and the Regulations. 

 
20. At the end of the debate, the Committee must decide whether or not to agree 

the motion, and then report to Parliament accordingly. Such a report need only 
be a short statement of the Committee’s recommendations.  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2019/1/8/The-Housing--Scotland--Act-1987--Tolerable-Standard---Extension-of-Criteria--Order-2019/LGC-S5-19-01.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2019/1/8/The-Housing--Scotland--Act-1987--Tolerable-Standard---Extension-of-Criteria--Order-2019/LGC-S5-19-01.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2019/1/8/The-Housing--Scotland--Act-1987--Tolerable-Standard---Extension-of-Criteria--Order-2019/LGC-S5-19-01.pdf
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ANNEXE A 
 

POLICY NOTE 
 

 THE HOUSING (SCOTLAND) ACT 1987 (TOLERABLE STANDARD) 
(EXTENSION  OF CRITERIA) AMENDMENT ORDER 2020 

  
SSI 2020/XXX 

  
The above instrument was made in exercise of the powers conferred by section 
86(2) of the Housing (Scotland) Act 1987.  The instrument is subject to affirmative 
procedure.  
 
Purpose of the instrument 
The purpose of this instrument is to postpone the commencement date of the 
change to the tolerable standard by one year to allow people longer to undertake the 
necessary works.  
 
Policy Objectives   
The policy intention is to have a common new minimum standard for fire and smoke 
detectors across all housing, regardless of whether the house is owner-occupied or 
rented in the social or private sector. 
  
The Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) Order 
2019 amends the tolerable standard in section 86 of the Housing (Scotland) Act 
1987 to add requirements to have satisfactory equipment installed for detecting fire, 
and for giving warning of fire or suspected fire; and satisfactory equipment installed 
for detecting, and for giving warning of, carbon monoxide present in a concentration 
that is hazardous to health. 
  
The Scottish Government considers that, due to the Covid-19 pandemic, some home 
owners will have difficulty organising work, or are concerned about having people 
coming into their homes. 
  
This Order amends the commencement date of the Housing (Scotland) Act 1987 
(Tolerable Standard) (Extension of Criteria) Order 2019 from 1 February 2021 to 1 
February 2022. 
 
Consultation 
The Scottish Government carried out a consultation on the introduction of a new 
standard for fire and smoke alarms and carbon monoxide detectors in 2017. A copy 
of the consultation report is published online at https://consult.gov.scot/housing-
regeneration-and-welfare/fireand-smoke-alarms-in-scottish-homes/. 
  
The Minister for Local Government, Housing and Planning wrote to the Convener of 
the  Local Government and Communities Committee of the Scottish Parliament on 
20 October  2020, to advise of the intention  of seeking Parliament’s approval to 
delay the  commencement of the changes to the tolerable standard. The Minister 
also wrote to all MSPs advising of the same.  Correspondence received from MSPs 

https://consult.gov.scot/housing-regeneration-and-welfare/fire-and-smoke-alarms-in-scottish-homes/
https://consult.gov.scot/housing-regeneration-and-welfare/fire-and-smoke-alarms-in-scottish-homes/
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and stakeholders has suggested that a postponement by a year would be helpful 
due to the current pandemic. 
 
Impact Assessments  
An equalities impact assessment and a business impact assessment were carried 
out for the policy intention as part of the consultation on the introduction of a new 
standard when it was first introduced. No additional impact assessment for this order 
has been carried out as there are no other changes other than delaying the date of 
implementation.  
 
Financial Effects 
A partial Business and Regulatory Impact Assessment (BRIA) has been completed 
and is published online at https://www.gov.scot/publications/business-regulatory-
impact-assessment-partial-consultation-fire-smoke-alarms-scottish/.  The new 
standard imposes a cost on home owners. This order postpones the introduction so 
that the additional cost to home owners will not fall during the restrictions imposed 
during the Covid-19 pandemic. Because this order does not create any additional 
cost to home owners we did not consider that a further BRIA was needed. 
   
Scottish Government  
Housing and Social Justice Directorate  
November 2020  
  

https://www.gov.scot/publications/business-regulatory-impact-assessment-partial-consultation-fire-smoke-alarms-scottish/
https://www.gov.scot/publications/business-regulatory-impact-assessment-partial-consultation-fire-smoke-alarms-scottish/
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ANNEXE B 
 
 

POLICY NOTE 
  

THE HOUSING (SCOTLAND) ACT 2006 (MODIFICATION OF THE REPAIRING  
STANDARD) AMENDMENT REGULATIONS 2020 

  
SSI 2020/XXX 

  
The above instrument was made in exercise of the powers conferred by section 20A 
of the Housing (Scotland) Act 2006.  The instrument is subject to affirmative 
procedure. 
 
Purpose of the instrument 
This instrument amends the commencement date of a provision in the Housing 
(Scotland) Act 2006 (Modification of the Repairing Standard) Regulations 2019, 
which removes the duty on private landlords in relation to providing fire and smoke 
alarms and carbon monoxide alarms, from 1 February 2021 to 1 February 2022.  
 
Policy Objectives   
The policy intention is that private rented housing should be safe for tenants, by 
having a minimum provision for fire and smoke alarms and carbon monoxide 
detectors. The repairing standard under section 13 of the 2006 Act sets out this 
minimum standard. 
  
The Housing (Scotland) Act 2006 (Modification of the Repairing Standard) 
Regulations 2019 amends provisions relating to the repairing standard in sections 12 
and 13 of the 2006 Act. Among other provisions, the 2019 Regulations will remove 
the duty on private landlords in relation to providing fire and smoke alarms and 
carbon monoxide alarms, as that duty will form part of the tolerable standard under 
the Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) Order 
2019 (SSI 2019/8). The change to the tolerable standard affects all housing, and 
introduces a new minimum standard for owner occupied housing. 
  
The commencement date of the Housing (Scotland) Act 1987 (Tolerable Standard) 
(Extension of Criteria) Order 2019 will be amended by the Housing (Scotland) Act 
1987 (Tolerable Standard) (Extension of Criteria) Amendment Order 2020. 
  
The Scottish Government considers that, due to the Covid-19 pandemic, some home 
owners will have difficulty organising work, or are concerned about having people 
coming into their homes to carry out work. The Housing (Scotland) Act 1987 
(Tolerable Standard) (Extension of Criteria) Amendment Order 2020 will postpone 
the commencement date of the change to the tolerable standard by one year. 
  
These regulations is to postpone the consequential amendment of the duty in 
relation to fire and smoke alarms and carbon monoxide detectors in the repairing 
standard, so that it coincides with the postponed date for changes to the tolerable 
standard. 
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Consultation  
The Minister for Local Government, Housing and Planning wrote to the Convener of 
the Local Government and Communities Committee of the Scottish Parliament on 20 
October  2020, to advise of the intention  of seeking Parliament’s approval to delay 
the  commencement of the changes to the tolerable standard. The Minister also 
wrote to all MSPs advising of the same.  Correspondence received from MSPs and 
stakeholders has suggested that a postponement by a year would be helpful due to 
the current pandemic.  
 
Impact Assessments  
No impact assessment for these regulations has been carried out. We consider that 
these regulations have the effect of ensuring continuity in the standard required in 
private rented housing and therefore have no impact on private landlords.  
 
Financial Effects 
The Minister for Local Government, Housing and Planning confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, 
local government or on business. 
  
Scottish Government  
Housing and Social Justice Directorate  
November 2020  
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ANNEXE C 
 
Minister for Local Government, Housing and Planning Kevin Stewart MSP  
 
James Dornan MSP  
Convener Local Government and Communities Committee  
 
20 October 2020  
 
Dear James  
 
I am writing to update the Local Government and Communities Committee on our 
plans to strengthen fire and smoke alarm standards, including new obligations on 
local authorities and impacts on home owners, that are currently due to come into 
force from 1 February 2021.  
 
Recent marketing campaign issues by AICO, which carried the Scottish Government 
logo, has led to considerable correspondence and commentary on this legislation.  It 
is regrettable that an error in due process led to government officials giving 
permission for the use of the logo – this was not signed off by Ministers.  I can 
appreciate that this could be taken as an endorsement of specific products. 
However, the Scottish Government does not endorse any particular suppliers or 
products. We have therefore asked AICO to withdraw the Scottish Government logo 
from further advertising material.  
 
Improving fire safety remains a key priority for the Scottish Government. The tragic 
events at Grenfell Tower emphasised how important building and fire safety is, which 
is why, following consultation, we announced in 2018 that the standards that already 
existed in the private rented sector would be applied to all homes.  As you will know, 
legislation was made on 16 January 2019 and listening to feedback from 
stakeholders, I agreed that there would be a two-year lead-in time to allow people 
sufficient time to install the necessary alarms.   
   
Additional alarms reduce the risk of injury and death in house fires and the Scottish 
Government is keen that people are able to install the alarms at the earliest 
opportunity. However, I also appreciate that some home owners will have difficulty 
organising work during the restrictions due to the COVID-19 pandemic, or are 
concerned about having people coming into their homes.The pandemic has also 
impacted on our original plans for communicating with the public about the upcoming 
changes.   
 
In light of this, I will be asking parliament to approve a 12 month delay in the 
deadline in carrying out this important safety work. This will be subject to the usual 
parliamentary processes including committee approval for the amended order I have 
now asked officials to progress.  
 
Our intention in bringing forward these changes is that everyone should benefit from 
the same level of protection, whether they own their home or rent from a social or 
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private landlord.  As with other housing standards, it will be the responsibility of the 
homeowner to meet the new fire and carbon monoxide alarm standard. However, it 
should be noted that the legislation does not create a direct duty on home owners.  
The legal duty rests with the local authority to ensure homes in its area are meeting 
the standard.  Homes that don’t have the right alarms will clearly not be meeting the 
safety standards, but nobody will be breaking the law if they are not able to comply.  
 
The Scottish Government has already made over £15m of loan funding available for 
Social Landlords to procure and install the necessary alarms which should help 
ensure that social tenants are safe in their homes.  The Scottish Government has 
also provided additional funding of £870,000 in each year for the last two years to 
the Scottish Fire and Rescue Service to support their Home Safety Visits for 
vulnerable and high risk people. We will continue to look closely at ensuring people 
have the support, information and advice they need to make changes in line with 
strengthening fire safety in advance of the new standards coming into force in 
February 2022.  
 
I will shortly be writing to all MSPs clarifying the position and setting out our intention 
to delay implementation of this legislation, subject to parliamentary approval. I will 
also update Parliament following the current recess period. I would be happy to 
provide more information or to discuss directly with the Committee should you find 
that to be useful.  
 
Kind regards 
Kevin Stewart 
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ANNEXE D 
 

 
Minister for Local Government, Housing and Planning 
Kevin Stewart MSP  
 
12 November 2020  
 
Dear Kevin, 
  
Smoke and fire alarms in private homes 
  
Thank you for your letter of 20 October, notifying the proposal to delay 
implementation of new rules on the above for 12 months. The Committee will of 
course judge any instrument on its merits when it comes but I can say that we 
understand why you decided a delay was appropriate under the circumstances.   
  
Thank you also for providing some information as to the circumstances behind the 
public messaging about the rule change, including the false impression given that 
the Scottish Government was endorsing a private business’s services. As you know, 
this led to some confusion and even worry. It would be helpful if you could assure the 
Committee that the opportunity has been taken to learn lessons and, in particular, to 
reinforce protocols around Ministerial sign-off, which clearly did not operate as 
planned in this case.  
  
When, on 19 December 2018, you gave evidence to the Committee on the 
instrument bringing in this new rule you said “there will be a lot of awareness raising 
done about the changes. Again, we will do that in combination with partners, 
including the SFRS.” You agreed that there was a risk of potential confusion about 
what householders would have to do under the new rules and assured us the 
Scottish Government would work with stakeholders to ensure the public message 
was “absolutely right”.  
  
The last few months have not been easy ones for anyone, and we appreciate your 
department will have had additional pressures thrown on it. However, it does appear 
that awareness-raising for the new rules fell well short of the bar you set. With this 
opportunity that the delay will now bring to refocus on running an effective publicity 
campaign, it would be helpful if you could set out what steps you have planned to 
ensure that in around 12 months’ time there will be a good public understanding of 
the new rules.    
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Your 20 October letter returns to another theme we discussed with you on 19 
December: the precise nature of the legal duty being imposed under the new rules. 
There is still public uncertainty about what householders must do under the new 
rules and what the practical consequences would be if they don’t. In replying to our 
question about awareness-raising, can you please also elaborate on what key 
message you will communicate on this issue. If, as you explain in the letter, the main 
legal duties lie not on householders but on local authorities, it would be helpful if you 
provide an assessment of local authorities’ capacities to make sure the rules are 
adhered to and to react appropriately if they are not.   
  
Finally, it would be helpful to have an update on relevant financial aspects of the rule 
change that we discussed with you on 19 December: 
  

• the potential availability of schemes of assistance at council level to help 
cover the cost of installing new safety equipment in homes. There was a 
perception at the time that this was "patchy" across Scotland; 

• whether the Scottish Fire and Rescue Service could be funded and 
empowered to fit alarms and detectors on home fire-safety visits; 

• whether you remain confident that £200 is likely to be the average cost of 
installing fire and smoke alarms compliant with the new rules in a home. 

  
Yours sincerely  
 
James Dornan MSP  
Convener of the Local Government and Communities Committee   
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ANNEXE E 
 
Minister for Local Government, Housing and Planning 
Kevin Stewart MSP  
 

11 December 2020 

Dear James 

Thank you for your letter of 12 November in response to my letter of 20 October.  I 
look forward to discussing the regulations seeking the Parliament’s approval for a 12 
month delay to the fire and smoke alarm standard on 16 December. 

On a practical matter, at the meeting of the Committee I have two related 
instruments for your consideration as the core change requires us to include a 
consequential change in a separate instrument. With the Committee’s permission, I 
propose to speak to both instruments together. 

Ahead of the session, I also wanted to set out answers to the queries raised in your 
letter which I hope will be helpful to members for their consideration of the 
regulations.   

Firstly I wish to assure you that lessons have indeed been learned from the incident 
of the Scottish Government logo being used in an AICO marketing campaign.  On 
becoming aware of the matter, swift action was taken to clarify the situation and 
request removal of the logo from the material and additionally I sought assurances 
from my officials that the matter would be thoroughly investigated and lessons 
learned. In response, additional clarity on internal procedures and processes has 
been set out and strengthened guidance has been developed around the correct 
protocols in seeking Ministerial clearances for use of the Scottish Government logo.   

With regard to awareness raising activity originally planned to publicise the changes, 
I appreciate your recognition of the particularly challenging nature of recent months 
and would highlight that the response to Coronavirus has absolutely taken 
precedence in the Scottish Government’s work since March this year. Some parts of 
our original plans – such as working with Scottish Fire and Rescue Service (SFRS) 
on awareness raising through their Home Fire Safety Visits and social media activity 
and updates to the core information on the Scottish Government website – have 
been possible to progress. However, regrettably, other elements of our planned 
activity for this year was impacted significantly by COVID-19 and the required 
response. It was right that the attention of the Scottish Government was directed to 
the immediate concerns facing the housing sector through the course of the 
lockdown and as we sought to restart housing services and lettings across the 
rented sector, and to support tenants and homeowners. Our difficulty in progressing 
planned communications, combined with the practical difficulties faced by home 



LGC/S5/20/33/1 

13 
 

owners – and some social landlords – in having an appropriate alarm fitted creates 
the circumstance in which I consider a delay to the implementation of the new 
standard to be the appropriate course of action and I appreciate your indication that 
you understand this reasoning. 

I agree entirely that steps to ensure good public understanding of the new rules are 
essential and my officials have now restarted the work to agree and deliver 
comprehensive plans for making sure this comes about.  This will involve, action 
across areas including awareness raising and communications; information and 
advice; direct support to make changes and signposting to services. To ensure this 
is effective we will be continuing to work with key partners and stakeholders including 
SFRS and COSLA to maximise impact of our work before the new deadline. 

I am aware of the importance of ensuring people are clear on the statutory 
obligations that the regulations will set.  As with other housing standards that are 
contained in the tolerable standard, the legal duty rests with the local authority to 
ensure homes in its area are meeting the standard.  Homes that don’t have the right 
alarms will clearly not be meeting the safety standards, but home owners will not be 
breaking the law if they are not able to comply. Whilst the legislation does not create 
a direct duty on home owners, in practice it will be the responsibility of the 
homeowner to meet the new fire and carbon monoxide alarm standard.  As local 
authorities are required to have a strategy for ensuring compliance with the tolerable 
standard within a reasonable period, they have a wide range of discretionary powers 
to assist home owners and, where necessary and appropriate, to require owners to 
carry out work to improve substandard homes. I would expect any action taken by a 
local authority should be proportionate.  

The Scheme of Assistance offers assistance for home owners who need to carry out 
repairs to their homes. The assistance is provided by Local Authorities and can 
include advice and guidance, practical help, or through financial assistance by way 
of grants or loans. Local authorities are best placed to decide how best to use local 
resources. I understand why there are concerns about the significant differences in 
the help people can get depending on where they live.  I have said before that I 
cannot direct local authorities on their approaches to supporting householders in 
their area but I do expect local authorities to make appropriate use of all their 
discretionary powers to offer appropriate support.    

As I set out in my 20 October letter, the Scottish Government has, so far, provided 
additional funding in the region of £1m to the Scottish Fire and Rescue Service to 
enable the provision of alarms which meet the improved standard during their Home 
Fire Safety Visit in owner occupier properties assessed to be at high risk from fire.  
Through that funding, SFRS have purchased detectors to fit in 10,000 homes as part 
of its Home Safety Visits.   
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SFRS have continued Home Fire Safety Visits on the basis of a risk assessment and 
to comply with COVID-19 restrictions to keep the public and SFRS personnel safe. 
The current position is that SFRS are currently carrying out Home Fire Safety Visits 
to those assessed as being at high risk from fire.    

A questionnaire that can be delivered over the phone to give householders fire safety 
advice has also been developed and is in use. An online assessment has been 
developed for people who are at medium or low risk of fire to complete to receive 
bespoke advice on improving fire safety, including on smoke and heat detectors and 
details of the new standards.  

Going forward, we are continuing to work with SFRS to ensure the right advice and 
information is provided to householders on improving fire safety in their home. This 
will be taken forwards as part of the shared work programme described above. 

I am aware that the associated cost to home owners for the installation of the 
required fire and carbon monoxide detectors has also raised concern. We estimate 
that the average cost will be in the region of £200 based on the type of alarms 
(tamper proof long-life lithium battery alarms) which a householder can install 
themselves. Mains-wired alarms are also available and are generally cheaper to 
purchase than the tamper proof long-life battery alarms, but they should be installed 
by a qualified electrician in accordance with BS7671 which will carry a cost. Both 
types of alarm are widely available in general hardware outlets and online. 

I trust that this additional information is useful in advance of our session next week 
and look forward to that opportunity to further explore the issues and set out forward 
looking plan to bring about this important progression in home fire safety, balanced 
against the challenges inherent in the current pandemic situation. 

Kind regards 

 

KEVIN STEWART 
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ANNEXE F 
 

 
The Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 
order 2019  
 
Submission from Alister McDonald on Fire and Smoke Alarms  
  
I would submit that the Government's proposal to delay implementation of the new 
rules on smoke and fire alarms by twelve months is insufficient.  Given the 
uncertainty around when life may return to 'normal', and the lack of clarity about 
capacity to implement these rules, I would contend that the suspension of the rules 
should be indefinite.  It would be reasonable to return to the issue once all of the 
matters raised in the Committee's very reasonable letter have been satisfactorily 
answered. 
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ANNEXE G 
 

The Housing (Scotland) Act 1987 (Tolerable Standard) (Extension of Criteria) 
Amendment Order 2020 (draft) 

Submission from anonymous 

1 Introduction 
 

1.1 This submission is made following correspondence with the Clerks’ office, and in 
anticipation of the Committee’s consideration of the above instrument (“the 
Amendment Order”), which amends the commencement date of SSI 2019/8. 

 
1.2 I first became aware of proposals to mandate retrofitting of fire and carbon 

monoxide (CO) alarms via a Scottish Government (SG) press release1 in March 
2018, following a 2017 public consultation2 of which I had previously been 
unaware.  My partner and I discussed our initial concerns about these proposals 
with our constituency MSP, following which I wrote to the Clerk offering evidence 
to the Committee.  I received a holding response on 6 April 2018, but heard 
nothing more until the October 2020 advertising leaflet cited in recent 
correspondence between the Convener and the Minister for Local Government, 
Housing and Planning. 

 
1.3 I broadly support reasonable initiatives to improve domestic fire safety, but have 

grave doubts about the ability of local authorities to comply fully and consistently 
with their legal duty arising from extending the Tolerable Standard.  I am also 
unconvinced by the SG’s estimate of the average cost of compliance.  I welcome 
the Convener’s letter of 12 November 2020 to the Minister to which, at the time 
of my writing, no SG response has yet been published. 

 
1.4 It is my further view that other implications (including any for buildings insurance) 

of the new standards might helpfully have received more scrutiny.  For some 
categories of housing, specifically including (but not necessarily limited to) 
owner-occupied detached houses predating the 2010 changes to the Building 
Standards, I consider that the new standard should be advisory and that 
including it in the Tolerable Standard regime is disproportionate. 

 
1.5 I am specifically concerned about the powers of local authorities to issue Work 

Notices under s30 Housing (Scotland) Act 2006 and the associated rights of entry 
under s181 of that Act, in respect of fire and CO alarm infractions.  It seems 
unhelpful that any appeal against a Work Notice has to be lodged within 21 days 
and has cost implications.  In addition I have traced no statutory exemptions to 
the Tolerable Standard defined at s86 of the 1987 Act. 

 
1.6 I suggest that there may be a case, if procedure permits and if the Amendment 

Order is duly approved, for the Committee to undertake a short investigation 

                                                           
1 https://news.gov.scot/news/improving-home-safety, 18 March 2018. 
2 https://consult.gov.scot/housing-regeneration-and-welfare/fire-and-smoke-alarms-in-scottish-homes/, September 2017. 

https://news.gov.scot/news/improving-home-safety
https://consult.gov.scot/housing-regeneration-and-welfare/fire-and-smoke-alarms-in-scottish-homes/
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into the consequences of SSI 2019/8.  It would be ideal if any report by the 
Committee could be published before the May 2021 election. 

 
2 Compliance with the extended Tolerable Standard in owner-occupied 

housing 
 
2.1 Question 14 of the 2017 consultation invited views on how compliance with a 

new standard might best be encouraged in the owner-occupied sector.  COSLA’s 
response referred to funding, and suggested further consultation once any new 
standard had been finalised.  I have not traced any responses from local 
authorities keen to take on compliance and enforcement. 
 

2.2 If and when the Tolerable Standard is extended (and by implication non-
compliant homes will be deemed “Below Tolerable Standard” (BTS) and hence 
“condemned” as “not acceptable as living accommodation”3), it seems highly 
plausible that a significant proportion of pre-2010 Scottish housing stock may 
drop overnight into the BTS category.  Under s85 of the 1987 Act, the legal duty 
to secure rectification of such a situation would lie with local authorities, whose 
resources are already stretched. 

 
2.3 SFRS’s response to consultation question 14 referred to Home Reports, which I 

understand will in future include an assessment against fire and CO alarm 
aspects of the Tolerable Standard.  SFRS also referred to “insurance industry 
support”, but I am not aware that any insurance industry representatives 
responded to the consultation.  Other respondents referred to insurance 
conditions and/or differential premiums as an incentive to comply. 

 
2.4 I have found no information in the public domain about how the insurance 

industry currently handles the Tolerable Standard.  The Minister provided written 
evidence in 20184 in relation to the then proposed extension to the standard.  
However I would question whether the SG or the Parliament should create a 
situation in which some homeowners might be left with compromised buildings 
insurance, potentially contrary to their title deeds and/or mortgage conditions.  I 
have not considered insurance for flats or beyond the owner-occupied sector. 

 
2.5 If the Committee were to undertake an investigation as proposed at para 1.6, it 

could invite evidence from COSLA, SFRS and the insurance industry on the 
matters in this section. 

 
3 Concerns about the extended Tolerable Standard 
 
3.1 My partner and I are owner-occupiers of a detached house built in the mid-2000s, 

which has interlinked mains smoke alarms in circulation areas.  We understand 
that this complied with the Building Standards at the time.  As far as I know, these 
alarms have never malfunctioned. 

                                                           
3 2017 consultation, para 35. 
4 LGC/S5/18/36/3, Annexe C 
http://www.parliament.scot/S5_Local_Gov/Meeting%20Papers/20181219_MeetingPapers.pdf. 

http://www.parliament.scot/S5_Local_Gov/Meeting%20Papers/20181219_MeetingPapers.pdf
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3.2 We have, however, had a number of difficulties with a standalone smoke alarm, 

installed by a fire safety officer during an advisory inspection, in a rear lobby area 
just outside the kitchen.  This alarm was triggered on at least one occasion by 
fumes from a heavy cooking vessel when the connecting door was open, 
fortunately without prompting spillage of the contents.  It also gave a number of 
false alarms and demonstrably premature audible low battery warnings; having 
been sent two replacements under warranty without improvement, I eventually 
removed the third alarm from this location. 

 
3.3 In addition, we have experienced an audible low battery warning on a CO alarm 

fitted in our first campervan.  This left us in a coastal car park in Orkney, 
struggling (with ultimate success) to disable the alarm in order to be able to 
continue our holiday. 

 
3.4 We consequently have a very low tolerance for tamperproof battery-powered 

alarms which might emit a low battery warning (correctly or otherwise), causing 
disturbance especially to sleep.  In addition we are wary of the potential false 
alarm susceptibility of such alarms and perhaps also of mains-powered heat 
alarms.  My partner, who suffers from sensitive hearing, is concerned that, if 
confronted with an alarm causing acute physical distress, it might be difficult to 
take rational but rapid decisions and actions, e.g. whether to (a) stay in the house 
(with interlinked alarms operating) to identify whether to call SFRS or (b) flee the 
house to escape the noise, potentially without stopping to pick up a telephone. 

 
3.5 To comply with the new standard, we would need to add interlinked smoke and 

heat alarms downstairs, and relocate a CO alarm.  The interlinking requirement 
may restrict our choice of equipment manufacturer.  As above, we are loathe to 
opt for battery-powered alarms (online prices for which appear to vary both sides 
of £100 per unit for compatible and interlinked models).  We do not definitively 
know, but doubt, whether it is practical to install wiring between our downstairs 
ceilings and upstairs floors without removing parts of one or the other at 
considerable inconvenience and expense.  We have a very low tolerance for the 
alternative option of installing unsightly trunking across the ceilings of at least 
three rooms. 

 
3.6 It appears likely that our own tolerances may conflict with the future legal 

Tolerable Standard.  With our only routinely used bedroom downstairs and 
adjacent to a smoke alarm, and the use of our kitchen well supervised, we do not 
perceive that the new standard would offer us any materially enhanced 
protection.  Non-compliance appears to pose no risk to neighbours.  We, and 
perhaps others, may be strongly tempted: to follow our own analysis as owner-
occupiers; to remain BTS; and to deal with any enforcement, insurance or Home 
Report situation if and when it arises.  As a fastidiously law-abiding citizen, I 
would find this difficult and stressful. 

 
3.7 In order to minimise the risk of compliance enquiries and possible enforcement 

action, we do not wish to alert the local authority to this situation, and 
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consequently are not minded to ask how it intends to respond to the extended 
standard. 

 
3.8 I would also draw the Committee’s attention to the following: 

• Between the SG’s March 2018 press release and February 2019 
guidance5, the stipulation that alarms be no more than ten years old 
appears to have been modified. 

• A purported “expert” has commented in the media, positing6 that the 
requirement for interlinking should be relaxed. 

• With the molecular weight of CO and nitrogen virtually identical, it may be 
valid to question why CO detectors should necessarily be mounted at a high 
level. 

• A media “advertorial” about the new standards7 was published on 25 
November 2020. 

 
3.9 If the Committee were to undertake an investigation as proposed at para 1.6, it 

could invite technical evidence from alarm manufacturers and installers on the 
matters in this section.  I would also welcome evidence from an audiologist about 
the implications of alarms for those with sensitive hearing.  I am not minded to 
give oral evidence to the Committee. 

 
4 Suggested way forward 
 
4.1 I am grateful for the opportunity to comment on this and would encourage the 

Committee to recommend approval of the Amendment Order, but also to go 
further. 

 
4.2 The October 2020 leaflet drop led to extensive comment in both the political 

sphere and the media.  I would personally like to see changes to the regime of 
SSI 2019/8, as summarised at paras 1.4 and 1.5.  I have outlined, in the final 
paragraph of each preceding section, a scheme whereby the Committee might, 
if procedurally proper, investigate the matter further. 

 
 

                                                           
5 
https://www.webarchive.org.uk/wayback/archive/20150218233538/http://www.gov.scot/Publications/2009/03/2515475
1/0, as amplified by https://www.gov.scot/publications/fire-and-smoke-alarms-tolerable-standard-guidance/. 
6 https://www.heraldscotland.com/news/18823493.letters-requirement-smoke-alarms-interlinked-deleted-scottish-
legislation/. 
7 https://www.dailyrecord.co.uk/special-features/new-legislation-fire-smoke-alarms-23061047. 

https://www.webarchive.org.uk/wayback/archive/20150218233538/http:/www.gov.scot/Publications/2009/03/25154751/0
https://www.webarchive.org.uk/wayback/archive/20150218233538/http:/www.gov.scot/Publications/2009/03/25154751/0
https://www.gov.scot/publications/fire-and-smoke-alarms-tolerable-standard-guidance/
https://www.heraldscotland.com/news/18823493.letters-requirement-smoke-alarms-interlinked-deleted-scottish-legislation/
https://www.heraldscotland.com/news/18823493.letters-requirement-smoke-alarms-interlinked-deleted-scottish-legislation/
https://www.dailyrecord.co.uk/special-features/new-legislation-fire-smoke-alarms-23061047
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Local Government and Communities Committee 
 

33rd Meeting 2020, Wednesday 16 December 2020 
 

Hazardous Substances Planning Common Framework 
 

Note by the clerk 
 
 

Introduction 
 

1. The four UK administrations recently agreed an outline common framework on the 
handling of hazardous substances within the planning system. This was notified for 
scrutiny to the Local Government and Communities Committee, as well as its 
counterparts at Westminster, Cardiff and Belfast. On 16 December, the Committee 
will hold an evidence session on the framework with Kevin Stewart MSP, Minister 
for Local Government, Housing and Planning and Scottish Government officials. 
Annexe A contains the Ministerial letter of notification and the framework itself. 

 
Common Frameworks 
 

2. On 31 December 2020, the UK’s post-Brexit transition period will end and, with it, 
the requirement for the UK Government and devolved administrations to comply 
with EU law. Without the framework provided by EU law, the four UK nations could 
take a different legislative or policy approach in areas previously administered at an 
EU level. The UK and devolved governments have agreed to formulate agreements 
known as common frameworks to ensure that there is no undesirable divergence 
between the nations of the UK in certain policy areas. 

 
The current Scottish hazardous substances planning system 
 

3. Spatial planning is a largely devolved policy area. However, land use planning for 
hazardous substances is an EU competency. Legally binding principles are set out 
in European Directive 2012/18/EU (the “Seveso III Directive”).  The Directive has 
been implemented into Scots law by way of various legislative instruments. The 
overall objective is to prevent major accidents and, if they occur, to limit their 
environmental or health impact. For instance, there are rules about maintaining safe 
distances between places where hazardous substances are stored and residential 
areas, major transport routes or environmentally sensitive areas. 

 
4. Planning Circular 3/2015: Planning Controls for Hazardous Substances sets out the 

Scottish hazardous substance planning regime. In broad terms it— 
• sets limits on the amount of such substances that can be stored/used in an 

establishment before consent must be obtained from the relevant planning 
authority 

• requires planning authorities to prepare planning policies that take account of 
the aims and objectives of the Directive; and 

• requires planning authorities to meet various consultation requirements and 
consider any major accident hazard issues before permitting certain type of 
development near to establishments handling hazardous substances 

https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2015/11/circular-3-2015-planning-controls-hazardous-substances/documents/00489576-pdf/00489576-pdf/govscot%3Adocument/00489576.pdf?forceDownload=true
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Proposals in the outline Hazardous Substances Common Framework 
 

5. The framework will be non-legislative, in the form of a concordat between the four 
administrations and the Health and Safety Executive (HSE).  The system will be 
reviewed after two years, although any administration can request an earlier review.   

 
6. The framework involves the establishment if a working group of civil servants from 

the four administrations with responsibility for hazardous substances planning who 
will meet every six months.  Proposed changes to the system will be handled 
through discussions at this official level, with the HSE able to act as co-ordinator, 
although that is not a requirement. 

 
7. There will be no formal enforcement or monitoring arrangements, but a dispute 

resolution process is outlined. It involves disputes in the first instance being 
escalated to the civil service lead in each administration, then Director/Head of 
Planning level and ultimately the relevant Ministers.  Administrations can in some 
circumstances “agree to disagree”.  

 
8. The four administrations consider that the approach set out in the framework will: 

• enable the functioning of the UK internal market, while acknowledging policy 
divergence; 

• ensure compliance with international obligations; 
• ensure the UK can negotiate, enter into and implement new trade agreements 

and international treaties; 
• enable the management of common resources; 
• administer and provide access to justice in cases with a cross-border element; 
• safeguard the security of the UK. 

 
Committee scrutiny and next steps 
 

9. Following notification of the outline framework, the Committee agreed to issue a 
targeted call for views to stakeholders in the public and private sector with an 
interest in hazardous substance planning. This posed five questions about the 
framework. Two submissions have been received (see annexe B: the submission 
from Jim Birrell also contains the text of the five questions). Should any more 
submissions be received they will be posted on this webpage. The Committee also 
agreed to invite the Scottish Government to give evidence on the framework. 

 
10. As set out in the Ministerial letter in Annexe A, the Committee has the opportunity to 

comment on the outline framework, which is in effect a final draft, albeit one that the 
four administrations consider to be, and have signed off as, as satisfactory. 
Following the public session, Committee Members will consider the evidence, and 
points to be included in a letter to the Scottish Government, in a discussion they are 
likely to agree to hold in private. The letter to the Scottish Government is likely to 
issue early in the New Year and will be published on the Committee’s webpages.  

 
  

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/116512.aspx
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Annex A 

 

10 November  2020  

 

Dear James 

COMMON FRAMEWORKS: HAZARDOUS SUBSTANCES PLANNING 

I wrote to you in July 2019 and February 2020 updating you on the progress made on 
the above framework.  I am now writing to share the text of the provisional framework 
with your Committee, in accordance with the arrangements for scrutiny of common 
frameworks agreed between the Scottish Government and the Parliament.   

My officials, together with their counterparts in the UK Government, Welsh 
Government and the Northern Ireland Executive have been working jointly to develop 
the framework.  The provisional framework (set out in the annex to this letter) consists 
of a framework outline agreement and concordat and was confirmed by the Joint 
Ministerial Committee (European Negotiations) (JMC(EN)) on 3 September 2020.  I 
am sharing this provisional framework for your Committee to scrutinise.  I also provide 
a link to the summary of framework. 

I look forward to hearing from you, if possible, within 28 days after the date of this 
letter with any comments your Committee may have on the provisional framework. My 
officials in the Planning and Architecture Division stand ready to give evidence if that 
would be helpful. 

I am copying this letter and all attachments to Bruce Crawford MSP, Chair of the 
Finance and Constitution Committee due to the Committee’s interest in the overall UK 
Common Framework programme. 

I trust this is helpful. 

 

Kind regards 
KEVIN STEWART 

 

  

https://www.gov.scot/publications/common-frameworks-outline-framework-hazardous-substances-planning/pages/1/
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COMMON FRAMEWORKS: OUTLINE FRAMEWORK 

  

This outline framework for Hazardous Substances should be read as an example of 
how common frameworks are being developed. The outline framework template has 
been designed to allow for a variety of approaches to suit the needs of particular policy 
areas. This example is therefore without prejudice to how other frameworks may be 
developed in the future. 

Purpose 

 This document provides a suggested outline for an initial UK-wide, or GB, framework 
agreement in a particular policy area. It is intended to facilitate multilateral policy 
development and set out proposed high level commitments for the four UK 
Administrations; it should be viewed as a tool that helps policy development, rather than 
a rigid template to be followed. The document may be developed iteratively and 
amended and added to by policy teams as discussions progress.  It should be read 
alongside the accompanying guidance (UK Government and Devolved Administrations 
Guidance Note for Phase 2 Engagement). 

 Population of the agreement skeleton should be based on the existing work undertaken 
and should remain consistent with the underlying Framework Principles agreed by the 
UK, Scottish and Welsh Governments. The content should inform the drafting of any 
legislative and non-legislative mechanisms required to implement UK-wide frameworks. 

 Until it is formally agreed this document should not be considered as Government policy 
for any of the participating administrations and should be treated as confidential. The 
process for developing and finalising this document will be mutually agreed by all 
administrations.  

  The document is made up of four sections: 

 Outline 

  

1. Section 1: What We Are Talking About.  This section will set out the area of 
European Union (EU) law under consideration, current arrangements, and any 
elements from the policy that will not be considered.  It will also include any 
relevant legal or technical definitions.   
 

2. Section 2: Proposed Breakdown of Policy Area and Framework.  This section 
will break the policy area down into its component parts, explaining where 
common rules will and will not be required and the rationale for this approach. It 
will also set out any areas of disagreement.  

 

Operational Detail 
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3. Section 3: Proposed Operational Elements of Framework.  This section will 
explain how the framework will operate in practice by setting out: how decisions 
will be made; the planned roles and responsibilities for each administration, or a 
third party; how implementation of the framework will be monitored and, if 
appropriate enforced; arrangements for reviewing and amending the framework; 
and proposed arrangements for resolution of a dispute. 

 

4. Section 4: Practical Next Steps and Related Issues.  This section will set out the 
next steps that would be required to implement the framework (subject to 
Ministerial agreement) and key timings. 

  

 Draft Framework Agreement 

 

 OUTLINE 

  

SECTION 1: WHAT WE ARE TALKING ABOUT 

  

1.  Policy area 

Hazardous Substances Planning. Encompasses the elements of the Seveso III 
Directive (2012/18/EU) which relate to land-use planning, including: planning 
controls on the presence of hazardous substances and handling development 
proposals both for hazardous establishments and in the vicinity of such 
establishments. 

 The Seveso III Directive (‘the Directive’) has the objective of preventing on-shore 
major accidents involving hazardous substances, as well as limiting the 
consequences to people and/or the environment of any accidents that do take place. 
‘Hazardous substances’ in the legislation include individual substances (such as 
ammonium nitrate), or whole categories of substances (such as flammable gases). 
The Ministry of Housing, Communities and Local Government (MHCLG) and 
devolved administrations (DAs) are responsible for the land-use planning (LUP) 
requirements of the Directive. In accordance with the retained Seveso III Directive, 
the UK is obliged to ensure that the objectives of preventing major accidents and 
limiting the consequences of such accidents are taken into account in land-use 
policies. This requires controls on the siting of new establishments and modifications 
to establishments which fall within scope of the Directive, and on new developments 
and public areas in the vicinity of such establishments. It also requires these 
considerations to form the development of relevant policy and has requirements on 
public involvement in decision making, including relevant plans and programmes. 

 When implementing the original EU Directive in this regard, a distinction was made 
between those elements relating to on-site controls for establishments to minimise 
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the risk of a major accident (those now covered by the Control of Major Accident 
Hazards (COMAH) Regulations 2015 (GB) and their Northern Ireland equivalent) 
and the residual off-site risk. The latter is primarily the risk of a major accident arising 
due to the proximity of hazardous substances to other development or sensitive 
environments (i.e. if there were an accident due to on-site failures, what the risks 
would be where certain developments or habitats are or would be close by). This 
latter issue was considered to be a spatial planning matter to be addressed through 
planning controls. Subsequently, LUP matters generally in the UK were devolved to 
the new administrations. To summarise; the significant majority of the Directive 
relates to COMAH which focuses on ensuring businesses take all necessary 
measures to prevent and mitigate accidents within their establishments.  What is 
referred to here as the hazardous substances regime focuses solely on where these 
establishments are sited, and what is sited around them (a much smaller aspect of 
the Directive).  

 Very broadly the hazardous substances regime; 

 a)  sets limits on the amount of dangerous substances that can be stored/used in 
an establishment before that establishment must apply for consent to do so from 
their local planning authority (usually the local authority); 

b)  requires the preparation of planning policies to take into account the aims 
and objectives of the Directive; and 

c) requires local planning authorities to comply with various consultation 
requirements and consider any major accident hazard issues before they 
can grant planning permission in relation to establishments, to certain 
types of development near such establishments, and hazardous 
substances consent. 

 To note the hazardous substances regime does NOT ban any substance, or 
any development around establishments containing hazardous substances. 
All decisions rest with local planning authorities, or in some cases, called-in 
applications or appeals, the Minister(s) in England, Wales, Northern Ireland 
or Scotland. 

 It should also be noted that LUP controls on hazardous substances existed in Great 
Britain for around a decade before becoming an EU requirement. This is an issue 
on which the UK has led the way. 

  

 2. Scope 

● The scope of this Common Framework is any legislation which applies the 
LUP elements of the retained Seveso III Directive in the United Kingdom. At 
the time of writing the following regulations constitute the main body of 
legislation that applies these elements of the Directive, future regulations 
applying regulations in this area are also expected to be in scope once 
established: 
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In England 

o The Planning (Hazardous Substances) Act 1990  
o The Planning (Hazardous Substances) Regulations 2015 
o The Town and Country Planning (Development Management 

Procedure) (England) Order 2015 
In Scotland 

o Planning (Hazardous Substances) (Scotland) Act 1997 
o The Town and Country Planning (Hazardous Substances) (Scotland) 

Regulations 2015 
o The Town and Country Planning (Development Management 

Procedure) (Scotland) Regulations 2013 
In Wales 

o The Planning (Hazardous Substances) Act 1990 
o The Planning (Hazardous Substances) (Wales) Regulations 2015 
o The Town and Country Planning (Development Management 

Procedure) (Wales) Order 2012 
In Northern Ireland 

o The Planning (Hazardous Substances) (No.2) Regulations (Northern 
Ireland) 2015 

 

● The Directive’s minimum requirements are common across England, 
Scotland, Wales and Northern Ireland. Whilst the different administrations 
are currently free to use their devolved planning powers to increase controls 
beyond the minimum requirements of the Directive, this has not happened 
in any substantive way. 

 

Now the UK has left the EU this set of common minimum requirements may cease 
to be in effect and the different administrations will have wider scope to use their 
planning powers to make changes.  This is subject to the terms of the Future 
Relationship with the EU and any other relevant future agreements, including the 
upcoming inter-governmental relations (IGR) review.  

There is an existing MOU between DAs and the various bodies that make up the 
COMAH Competent Authority (see box 10), which applies to the COMAH aspects 
of the Seveso III Directive. In place of a full framework this MOU is being updated 
to reflect the situation post-Exit. Despite the policy links between COMAH and 
hazardous substances, it is not felt that there is any significant overlap between 
this framework and the updated COMAH MOU, which explicitly states that land use 
planning requirements are separately implemented.  This is also the case with the 
hazardous substances regime and the rest of the planning system. The hazardous 
substances consent process sits outside of the development consent process, and 
the current requirement for planning authorities to consult HSE if their development 
is in a consultation zone does not overlap with other requirements (i.e. if this were 
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altered in any way there would be no significant knock-on effects further along the 
planning system).  

● The primary focus of this agreement is to maintain the principles and 
objectives of retained EU legislation across the hazardous substances 
regime, that is, primarily, to prevent on-shore major accidents involving 
hazardous substances and limit the consequences to people and/or the 
environment of any accidents that do take place. It also seeks to, wherever 
possible, facilitate the sharing of information on a multilateral basis. 

● Post Exit, the UK will still be party to the following relevant international 
agreements; 

○ The Convention on the Transboundary Effects of Industrial Accidents 
is a UNECE convention designed to protect people and the 
environment from the consequences of industrial accidents. Parties 
are required to, amongst other things, take appropriate measures 
and cooperate within the framework of this Convention, to protect 
human beings and the environment against industrial 
accidents…shall ensure that the operator is obliged to take all 
measures necessary for the safe performance of the hazardous 
activity and for the prevention of industrial accidents…take 
measures, as appropriate, to identify hazardous activities within its 
jurisdiction and to ensure that affected Parties are notified of any 
such proposed or existing activity. The Convention also sets out 
detailed requirements when it comes to siting of/around hazardous 
establishments as well as setting out the types and quantities of 
substances that should be considered hazardous. 

○ The UNECE Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in 
Environmental Matters (‘the Aarhus Convention') establishes a 
number of rights of the public (individuals and their associations) with 
regard to the environment. The Parties to the Convention are 
required to make the provisions necessary so that public authorities 
(at national, regional or local level) will contribute to these rights to 
become effective. 

  

   

3. Definitions 

  

All technical definitions used in this agreement will reflect those set out in legislation 
implementing the retained Seveso III Directive. 

 In this framework the following definitions are also used: 

 ·   JMC(EN). The JMC (EN) Joint Ministerial Committee (Europe Negotiations) 
is a subcommittee of the JMC that was established in 2016 to facilitate discussion 
between Westminster and the devolved governments over the UK’s EU Exit 
strategy.  The JMC comprises Ministers from the UK and devolved governments, 
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providing central co-ordination of the overall relationship between the UK and the 
devolved nations. 

·    HSE & HSE NI. The Health and Safety Executive and Health and Safety 
Executive Northern Ireland are government agencies responsible for the 
encouragement, regulation and enforcement of health and safety. 

·    MoU – Memorandum of Understanding. This is a multilateral agreement 
which indicates a common line of action. It is often used where a legal 
commitment would not be required or appropriate. 

  

SECTION 2: PROPOSED BREAKDOWN OF POLICY AREA AND FRAMEWORK 

  

4. Summary of proposed approach 

  

It is important to first note the context in which the proposed approach has been 
developed. Divergence is already entirely possible across the devolved 
administrations, however there are currently a number of restrictions on what the 
United Kingdom Government (UKG) and DAs can amend based on what has been 
set at EU level. The key restrictions are that the UKG and DAs;  

 are unable to change the definition of what an establishment is (in short, a location 
where dangerous substances are present in significant quantities); 

i) must not lower standards on what constitutes a dangerous substance (i.e. 
by removing categories of substances or individual substances from the 
list, or raising the threshold at which the quantity becomes significant and 
the establishment falls into scope of the regime); 

ii) must ensure that the objectives of preventing major accidents and limiting 
the consequences of such accidents for human health and the environment 
are taken into account in their land-use policies, through controls on the 
siting of new establishments and new developments close to 
establishments; 

iii) must set up appropriate consultation procedures to ensure that operators 
provide sufficient information on the risks arising from the establishment 
and that technical advice on those risks is available when decisions are 
taken; and 

iv) facilitate public involvement at various stages of decision-making on 
relevant applications for consent or plans and programmes. 

 In simplified terms, what may become possible post-Exit that is not possible now is 
that the UKG and devolved administrations will have the powers within a domestic 
context to relax requirements on the level of substances that can be held before 
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triggering the regime and relax the process around what is required once the regime 
is triggered. 

 It is considered that whilst a framework is appropriate for the hazardous substances 
regime, it should be non-legislative. This will be in the form of a Concordat, setting 
out the principles of engagement between the UK government, DAs and HSE where 
changes to  legislation are concerned (see box 6 for more details). This view is 
guided by the overarching principle established by JMC(EN); that any framework 
should secure the proper functioning of the regime whilst at the same time respecting 
the devolution rights of the devolved administrations. It is also guided with reference 
to the priorities that JMC(EN) list as key, that any framework should be established 
where they are necessary to: 

 nable the functioning of the UK internal market, while acknowledging policy 
divergence 

Hazardous substances planning is not significantly different from devolved planning 
controls generally – it is about consenting the locations of substances with major 
accident hazard potential and development around those locations. As stated in box 
1, establishments which store certain amounts of certain substances or developers 
looking to build near such establishments will be required to seek consent from a 
local authority. The regime is not focused on banning activities or making a 
substance illegal in a general sense. As a result, (and in a scenario in which the non-
regression principle did not apply) the biggest potential discrepancy would be where, 
for example in one administration, controls were removed for a certain substance 
completely, where across the border, operators would need to go through the 
hazardous substances consenting process with their local authority to hold the 
substances at a site in the same quantities. Whilst any such scenario could result in 
a potentially damaging ‘race to the bottom’, due to the nature of the regime this would 
bring very limited economic benefits – relaxed hazardous substances standards 
would not bring a significant enough benefit to operators to influence which 
administration they set up business in to the point where this would distort the 
internal  market.  Obtaining hazardous substances consent is a relatively quick and 
inexpensive process for operators/developers; the fee in England for making an 
application is £200-250, in Wales it is £200-400, in Scotland it is £500-1000, and in 
Northern Ireland it is free of charge.  In addition, a hazardous substances authority 
must inform an applicant of a decision within 8 weeks in England, Wales and 
Northern Ireland. In Scotland it is 2 months. This period can be extended by an 
agreement in writing between the applicant and the planning authority. In 
communication with industry stakeholders there have been consistent messages 
that the current processes play an important role in enshrining vital safeguards 
against major accidents.   

As such reducing standards in this way is not something that industry has been 
pushing for or is likely to pursue and the proposed approach is considered 
appropriate. However, as with all workstreams further arrangements will need to be 
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considered at a higher level to manage any such impacts on the internal market 
within this – or related – policy areas. 

 ensure compliance with international obligations 

The UK is a signatory to two international agreements relevant to the hazardous 
substances regime (as mentioned in box 2), the Aarhus Convention and the 
Convention on the Transboundary Effects of Industrial Accidents. The latter in 
particular cements many of the requirements of the current regime in international 
law, therefore any significant stripping back of the hazardous substances regime 
could result in a breach of international obligations. This presents limits on what 
the UKG can do as the party to the treaties, but also constrains the 
administrations. In very extreme cases the Secretary of State has step-in powers 
already built into Devolution settlements where there is a potential breach of 
international law, although we do not envisage these forming any part of the 
framework. A non-legislative framework would provide the appropriate forum for 
any policy changes to be addressed, where anything of concern can be flagged 
and any necessary dispute resolution measures (see box 13) can be put into 
place. 

In the event that either of the two relevant international agreements are amended 
UKG will decide whether the amendments should be ratified. Before ratifying any 
international agreement, the DAs must be consulted. If the legislation of one or 
more administrations needs to be brought into line with the requirements of any 
new amendments then this must be finalised before any amendment can be 
ratified. Where necessary any disagreements should be resolved through the 
dispute resolution mechanism as set out in this framework.  

This framework does not impact on the Belfast Agreement.  

● ensure the UK can negotiate, enter into and implement new trade 
agreements and international treaties 

Not applicable. Through discussions we have not identified any differences 
between administrations on hazardous substances that would have an impact on 
the UK’s ability to negotiate (etc.) trade agreements and treaties. Negotiation of 
any new trade agreements or treaties would in any event need to take account of 
where devolved competence means there are or could be divergence across the 
UK in matters pertinent to that particular treaty or agreement. The terms on which 
the UK leaves the European Union, and any future UK arrangements with the EU, 
may incorporate certain commitments which could cover the hazardous 
substances regime (e.g. on environmental standards). In this scenario the ability of 
administrations to diverge will be reduced, although it is considered that the best 
practice ways of working as set out in this framework will still prove a positive basis 
for sharing of information etc. and as such the framework will remain unchanged.    

● enable the management of common resources 

HSE/HSE NI – as indicated, they operate across the different planning jurisdictions 
(HSE NI covering Northern Ireland), and so any divergence could affect them, and 
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so any framework encouraging and providing a forum for discussion would be 
beneficial. However, potential changes to the regime with significant impacts on 
HSE are already a potential feature of the existing regime within the EU framework 
and are not triggered by EU exit. There is not a new significant issue being created 
on this point that would need to be addressed by legislative means. 

● administer and provide access to justice in cases with a cross-border 
element 

Not applicable. Any differences between administrations on hazardous substances 
will not have an impact on the UK’s ability to administer or provide access to 
justice.  

● safeguard the security of the UK 

Differing hazardous substances planning controls in parts of the UK are already a 
possibility, i.e. not affected by EU Exit, and these differences do not pose a threat to 
UK security. 

 Reducing protections below current levels could become possible after Exit, which 
could increase the risk to safety within an area (acknowledging the limited risk of 
cross-border impacts) e.g. by allowing hazardous substances near a sensitive 
development (to note, safety measures within establishments would still be 
regulated through non-planning requirements under the Control of Major Accidents 
Hazards Regulations 2015 or their equivalent). As stated previously, hazardous 
substances powers are broadly analogous to other devolved planning powers in this 
regard and as such should be seen as a matter for individual administrations – 
divergence in and of itself does not pose a risk to the security of the UK as a whole. 

According to the JMC(EN) principles a legislative framework should be considered 
only where absolutely necessary. As set out above a potential legislative framework 
for hazardous substances would not meet these criteria. According to the principles 
set out by  JMC(EN) and the objective of securing the proper functioning of the 
hazardous substances regime whilst at the same time respecting the devolution 
rights of the devolved administrations, this Common Framework will not be a 
legislative vehicle but rather a reflection of the discussions that have taken place and 
agreements reached on ways of working going forward, post the UK’s departure 
from the European Union. 

 Other considerations 

 the devolved regimes predate the current version of the Directive, and in certain 
cases go further than its minimum requirements; this demonstrates the lack of 
appetite to legislate below its minimum standards. 

● the HSE have a cross-cutting role which provides a common evidence base 
which all DAs look to; with policy development across all administrations in 
Great Britain informed by HSE advice, differing approaches would be unlikely. 
Current potential for divergence – decision making is devolved, so as long as 
the aims of the Directive are taken into account, it should be emphasised that 
despite the scope for such divergence, very little of it has occurred. It should 
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also be noted that planning authorities and Ministers in the various home 
nations are free to make decisions on applications as they see fit, provided 
the major accident hazard potential forms part of the consideration. 

 

5. Detailed overview of proposed framework: legislation (primary or secondary) 

 

Whilst no legislation is considered to be necessary to put this framework in place, 
the following ‘operability’ regulations have been laid to ensure that the regime 
continues to function as it does currently following Exit: 

• The Planning (Hazardous Substances and Miscellaneous Amendments) (EU 
Exit) Regulations 2018. For England 

• The Planning (Environmental Assessments and Miscellaneous Amendments) 
(EU Exit) (Northern Ireland) Regulations 2018 

• The Town and Country Planning (Miscellaneous Amendments) (Wales) (EU 
Exit) Regulations 2019 

• The Town and Country Planning and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2019 

These regulations are fully independent of this framework.  

  

 6. Detailed overview of proposed framework: non-legislative arrangements 

  

The UKG and the DAs have agreed a set of nine principles for future ways of 
working that would make up the agreement: 

i. In the absence of EU requirements applying to the UK, the nations of the 
UK will consider  appropriate evidence and expert advice (for example 
that of the Control of Major Accidents Hazards (COMAH) competent 
authority and industry bodies), as appropriate, as regards the 
substances and quantities to which hazardous substances consent 
should apply. 

ii. Administrations will respect the ability of other administrations to make 
decisions (i.e. allowing for policy divergence). 

iii. Administrations will consider the impact of decisions on other 
administrations, including any impacts on cross-cutting issues such as 
the UK Internal Market. 

iv. Wherever it is considered reasonably possible, administrations agree to 
seek to inform other administrations of prospective changes in policy one 
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month, or as close to one month as is practical, before making them 
public. 

v. Administrations will ensure an appropriate level of public transparency 
in decision making that leads to policy changes. 

vi. Parties will create the right conditions for collaboration, by for example 
ensuring policy leads attend future meetings. 

vii. Future collaborative meetings will be conducted at official level and on a 
without prejudice basis. 

viii. In order to broaden the debate at future collaborative meetings, parties 
will ensure that different perspectives are present. 

ix. Those attending future collaborative meetings recognise the importance 
of how collaboration is approached. 

  

  

7. Detailed overview of areas where no further action is thought to be needed 

  

N/A  

  

  

OPERATIONAL DETAIL 

  

SECTION 3: PROPOSED OPERATIONAL ELEMENTS OF FRAMEWORK 

 8. Decision making 

 Following exit day all decision making under the relevant devolved competences 
(within the scope of the framework) will fall to the UKG and the DAs within their 
respective territories, following usual procedures but taking into account the 
principles set out in box 6. An exception will be where there is a desire for any 
proposed policy changes to be applied across more than one territory. In such a 
scenario administrations will work together to determine the best way to coordinate 
these changes. The procedure will be similar to that taken forward in previous 
coordinated work on transposing regulations following updated Directives, or the 
preparing of operability regulations in advance of EU Exit. Any scenario will require 
a slightly different approach and timeframe, so this framework does not seek to be 
prescriptive in how work should be carried out; current arrangements for 
coordinating work on the implementation of the Seveso III Directive are also ad hoc.  

Usually, HSE acts as the coordinator for implementing new requirements from 
revision of, or amendments to the Directive and engages with planning 
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representatives from the various administrations to coordinate implementation. They 
may play a similar role in future but will have no explicit responsibility to do so. As 
other issues arise, contact is made, again on an ad hoc basis, to seek to resolve 
these. Ministers responsible for planning individually sign off implementing 
legislation or changes to procedures. The framework will also link into any future 
arrangements for the functioning of the UK Internal Market. 

 To facilitate the sharing of information where appropriate, and as a forum to discuss 
wider policy issues, it is envisaged that a working group of the policy leads in each 
administration will hold a six-monthly telephone conference to discuss any issues 
and share learning. This would not rule out issues being raised for consideration by 
the working group between meetings if necessary. The initial meeting will be 
arranged and chaired by UKG, with arrangements for further meetings discussed as 
an agenda item. Whilst not expected to be required at the initial 6 month mark, 
subsequent meetings will discuss any post-Exit policies that have been implemented 
at either the UK or devolved level, how successful they have been for example, and 
whether there had been any unexpected impacts. It is expected that the results of 
these reviews will be fed into the more formal post-implementation review that is 
required by the Planning (Hazardous Substances) Regulations 2015 at five-year 
intervals.  

  

  

9. Roles and responsibilities of each party to the framework 

  

See key principles (box 6). 

 

10. Roles and responsibilities of existing or new bodies 

 

In Great Britain the COMAH competent authority (CA) is made up of the relevant 
safety body (HSE – or the Office for Nuclear Regulation (ONR) at nuclear 
establishments), acting jointly with the appropriate environment agency for the 
locality; i.e. the Environment Agency in England, the Scottish Environment 
Protection Agency in Scotland and Natural Resources Wales in Wales. In 
Northern Ireland the CA is HSE NI and the Environment and Heritage Service of 
the Department of the Environment, acting jointly. The CA determines the nature 
and severity of the risks to the environment and people in the surrounding area 
from the hazardous substances in the application and advises the Hazardous 
Substances Authority on whether they should grant consent. They also have 
responsibility for advising on any changes to the lists of controlled substances 
and other policy updates that may impact the hazardous substances regime. In 
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relation to Planning Applications, HSENI is a statutory consultee and provides 
advice to Planning Authorities in Northern Ireland. 

 HSE have the lead on the Seveso III Directive in Great Britain, and post-Exit will 
be taking up several of the functions that currently sit with the European 
Commission in relation to COMAH, this will include the responsibility for advising 
on any changes to the lists of controlled substances or other policy updates that 
may impact the hazardous substances regime. Changes in their policy, e.g. on risk 
or the way they engage in the planning system ultimately rest with the UK 
Secretary of State for Work and Pensions. Beyond this proximity to the regime, 
and as a potential source of advice, neither HSE/HSE NI or the CA have any official 
role within the structure of this framework.  

 They will continue in their current role and with their current responsibilities after 
Exit and have been kept informed throughout the process of developing this 
framework. 

  

 11. Monitoring and enforcement 

 As no legislative arrangements are considered necessary then enforcement 
measures are not appropriate. In place of formal monitoring measures there will be 
regular meetings to review the framework (see boxes 8 and 12.) Policy officials 
acknowledge that there are likely to be ongoing reporting requirements associated 
with being part of the frameworks work programme and will cooperate with all 
relevant requests and commissions that come from the centre.  

  

 12. Review and amendment 

  

We propose having a review meeting between UKG and DAs, arranged by UKG, 
two years after the day the framework comes into effect. This will be to consider the 
ongoing application of transposing domestic legislation across the different 
administrations. The meeting would focus in particular on any issues encountered 
and allow parties to provide a forward look of any changes that they are considering. 
The involvement of other stakeholders would be considered at the time. This would 
not rule out an earlier review if required.  

If any party to this framework feels an early review is necessary, then a request can 
be made at official level. It is expected that such requests also be resolved at official 
level, and that such requests be accommodated unless there is a valid reason for 
refusal. Timeframes can be discussed on a case-by-case basis, but unnecessary 
delay should be avoided.  If an agreement cannot be reached, then the dispute 
resolution procedure set out in box 13 will apply.  
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After an initial review a more permanent arrangement for recurring meetings on this 
framework will be decided based around a timeframe that is considered appropriate.  

  

 13. Dispute resolution 

 The intention under this framework is that there will be a regular group at working 
level to discuss and work through any issues at an early stage.  

It should be noted that there have not previously been disagreements in this area 
that have warranted engagement between senior officials or portfolio Ministers of 
the different administrations. There is no particular reason to suppose that EU Exit 
will make the need for that level of engagement any more likely, however it is 
appropriate to have a procedure in place in the event it is needed.  

The intention is for this process to remain flexible and adaptable to individual 
situations, and this precludes us from affixing timescales to each stage. However, 
resolving issues as quickly as possible will be a key priority and escalation will 
always be seen as a last resort.  

This process would be as follows: 

Policy leads. Where officials become aware of potential issues or areas of 
disagreement via any means the first step will be to seek to resolve this amongst 
policy leads without escalation. This will usually be resolved via discussion with 
equivalents in other administrations to determine the source of the disagreement, 
to establish whether it is a material concern and to work through possible solutions 
to the satisfaction of all parties. It is expected that most disagreements would be 
resolved at this point. 

 Director level/Chiefs of planning. Where disagreements cannot be resolved 
amongst policy leads the next stage will usually be to escalate the issue to director 
level. At this stage directors can decide whether it would be appropriate to arrange 
a meeting with counterparts across administrations. Alternatively, or after such a 
meeting, directors may determine that the issue cannot be resolved at this stage at 
which point the involvement of Ministers will be required. 

Portfolio Ministers. This is expected to be a last resort for only the most serious 
issues and where all alternatives have been exhausted. In very extreme cases the 
Secretary of State has step-in powers, already built into Devolution settlements, 
although we do not envisage these forming any part of the framework. 

 HSE/HSE NI. They may be included at multiple stages of the process, potentially 
flagging issues, or providing advice on possible solutions. 

 Agree to disagree. It does not always follow that where disagreements emerge 
these will need to be escalated or a ‘solution’ need to be established. This 
framework will not prejudice the right of administrations to ‘agree to disagree’ in 
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certain circumstances. 

   

SECTION 4: PRACTICAL NEXT STEPS AND RELATED ISSUES 

 14.  Implementation 

 This framework will take effect once agreed by all parties and approved by Ministers. 
It is intended that the Concordat be in effect when the transition period ends. 

On 3 July 2019 Cabinet Office published a draft of this framework to serve as a pilot 
alongside a wider update on the progress of the frameworks workstream in general.  

  

Summary  
 

1. Framework ownership 
● Common Framework for Hazardous Substances Planning 
● Minister for Local Government, Housing and Planning 
● Lyndsey Murray (Lyndsey.Murray@gov.scot) 
● Local Government and Communities Committee  

 

2. Points for the Parliamentary Committees to note 
a. Procedural 
● The JMC(EN) sign-off of the provisional framework on 3rd September 2020. 

 

b. Content 
● Purpose of the framework is as set out in the summary of framework 

 

  

https://www.gov.scot/publications/common-frameworks-outline-framework-hazardous-substances-planning/pages/1/
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Annexe B 
 
Submission from Jim Birrell MRTPI, BSC Hons (Town and Country Planning)  
 
Thank you for the invitation to provide comments as a stakeholder to the LGCC for 
consideration prior to their response back to the Scottish Government.  

I have more than 48 years planning experience in local government in Scotland and 
before retirement in 2015 I was the Head of Statutory Planning at Fife Council. I am a 
chartered member of the Royal Town Planning Institute and currently sit on its 
Executive and Policy and Practice Committees. I am also an external 
consultant/adviser to Heads of Planning Scotland.  

However, the comments made in this submission are my personal and professional 
comments and are not submitted on behalf of either organisation.  

I have read the Framework document set out by the Minister for Local Government, 
Housing and Planning at  

https://www.parliament.scot/S5_Local_Gov/General%20Documents/20201110KSCom
monFrameworks.pdf  

The views I have are summarised below, using the headings you suggested in your 
covering e mail.  

Do you support the overall principles and outcomes of the Framework?  

YES. I support the rationale behind the establishment of common frameworks and 
particularly a UK wide or GB wide approach to certain policy areas. I appreciate that it 
is a tool rather than a template and it can be amended as and when considered 
necessary.  

Do you consider that the Framework will maintain the high standards currently 
set out in EU Legislation?  

YES. There does not appear to be any dilution of the EU legislation. As a minimum the 
UK and DAs should set out a set of minimum standards for all nations to adhere to. It 
is then up to each nation if it wants to set a more onerous safety regime depending on 
locational and quantities of specific hazardous substances.  

The framework suggested a possible relaxation of the requirements and 
process on the level of substances that can be held before triggering. Do you 
agree this is required or a welcomed change?  

NO. I believe for the reasons stated elsewhere that there should be agreed minimum 
standards and no additional scope for relaxation of the requirements and process on  

https://www.parliament.scot/S5_Local_Gov/General%20Documents/20201110KSCommonFrameworks.pdf
https://www.parliament.scot/S5_Local_Gov/General%20Documents/20201110KSCommonFrameworks.pdf
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the level of substances that can be held, unless this is clearly evidenced by the Health 
and Safety Executive.  

Do you think there are financial/funding implications to the framework?  

YES. I do not consider that there are any direct implications to implementing the 
framework per se, but I am anecdotally aware of current resource and staffing 
pressures within the Health and Safety Executive operational structure leading to 
delays on consultation responses back to local planning authorities. This is primarily a 
matter for them to raise but it has been mentioned in several different forums I have 
attended recently.  

As procedures will remain largely as is I do not consider that there will be any adverse 
financial implications for local planning authorities (Councils)  

Do you feel the proposed decision making within the Framework is robust?  

YES. The decision - making arrangements appear to be balanced and proportionate 
and the hierarchy of upwards referral is the correct approach to avoid any 
unnecessary Ministerial referrals.  

I have some reservations about the use of MOUs instead of legislation. Whilst I note 
the arguments set out in the paper for a non-legislative approach I am not convinced. 
This may be however because I am not conversant with the background reasoning 
and logic to this approach.  

I would have thought that the seriousness of the subject- hazardous substances 
storage and safety catchment areas – is of the highest importance for the safety of 
communities and individuals and therefore deserves the highest levels of protection 
within a legislative framework.  

I also think it would be prudent for the Committee to ask for further clarification of the 
legal rights of redress beyond any subsequent planning appeals. E.G. Judicial Review 
and referral to Courts. It may be useful to include a chart in the final version for the 
information of all stakeholders. I note that the Framework refers to “providing access 
to justice” but perhaps this could usefully be expanded 
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Submission from SEPA 

Further to your correspondence dated 20 November, regarding the Common 
Framework on Hazardous Substance Planning and seeking SEPA’s views. 

SEPA, together with the Health and Safety Executive (HSE) and the Office for Nuclear 
Regulation (ONR), is a statutory consultee under The Town and Country Planning 
(Hazardous Substances) (Scotland) Regulations 2015. We provide advice to the local 
authority on any environmental hazards associated with the dangerous substances in 
a Hazardous Substance Consent (HSC) application and the potential impact of an 
incident involving those dangerous substances on designated receptors. 

As the Competent Authority (CA) in Scotland for Control of Major Accident Hazards 
(COMAH), SEPA is a joint partner with ONR for the nuclear sites, and with HSE for 
other sites holding dangerous substances. To gain assurance that operators have 
taken all necessary measures to prevent major accidents and to limit the 
consequences of any accidents for human health and the environment SEPA 
undertakes joint CA inspections at COMAH establishments, examines safety reports 
for upper tier establishments, and takes part in the testing of emergency plans. 

No aspect of SEPA’s role with respect to HSC is expected to change after EU exit and 
the Common Framework for Hazardous Substance Planning should enable this 
position to be maintained. 

Through the Seveso III Directive there is a linkage between the COMAH and HSC 
regimes that implement the two aspects of the Directive in Scotland and it will be 
important that this linkage is maintained in the future. 

SEPA will be happy to provide support to Scottish Government policy leads with 
regards to the six-monthly telephone conferences proposed in the Common 
Framework. 
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Local Government and Communities Committee 
 

33rd Meeting, 2020 (Session 5), Wednesday 16 December 2020 
 

Subordinate Legislation 
 

Overview of instrument 
 
1. The following instruments, subject to negative procedure, are being considered 

at today’s meeting: 
 

• Valuation Appeal Committee (Procedure in Civil Penalty Appeals) (Scotland) 
Regulations 2020; and  

• Non-Domestic Rates (Restriction of Relief and Consequential Amendments) 
(Scotland) Regulations 2020. 
 

Valuation Appeal Committee (Procedure in Civil Penalty Appeals) (Scotland) 
Regulations 2020 (2020/382) 
 
Background 
 
2. The Explanatory note states that these Regulations make provision for appeals 

to a valuation appeal committee (“VAC”) in relation to assessor penalty notices 
and local authority penalty notices under the Non-Domestic Rates (Scotland) Act 
2020 (“the 2020 Act”). These are penalty notices issued where a requirement to 
provide information is not complied with. On appeal, a VAC can mitigate or remit 
any penalty. 
 

3. The instrument was laid before the parliament on 19 November 2020 and comes 
into force in accordance with regulation 1. 
 

4. Further detail is set out in the instrument’s policy note, which is attached at 
Annexe A. 
 

5. No motion to annul this instrument has been lodged at the time of drafting this 
paper. 

 
Delegated Powers and Law Reform Committee consideration 
  
6. The DPLRC considered the instrument at its meeting on 1 December 2020 and 

determined that it did not need to draw the attention of the Parliament to the 
instrument on any grounds within its remit.  

 
  

https://www.legislation.gov.uk/ssi/2020/382/introduction/made
https://www.legislation.gov.uk/ssi/2020/382/introduction/made
https://www.legislation.gov.uk/ssi/2020/391/contents/made
https://www.legislation.gov.uk/ssi/2020/391/contents/made
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12982
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/3/237b65af-3798-4356-adbd-1cee28f422cf#Annex-A
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Non-Domestic Rates (Restriction of Relief and Consequential Amendments) 
(Scotland) Regulations 2020 (220/391) 
 
Background 

 
7. The Policy Note states that these regulations provide that from 1 January 2021 

any relief granted by Regulations made under section 153 of the Local 
Government etc. (Scotland) Act 1994 must not be granted in a way that would 
be incompatible with Article 107(1) of the Consolidated Version of the Treaty on 
the Functioning of the European Union setting out state aid rules, as this 
operated on the day the Regulations are made. In addition, this instrument makes 
consequential amendments to such current Regulations that reference Article 
107(1).  
 

8. Further detail, including the policy objectives of the instrument, is attached at 
Annexe B. 
 

9. The instrument was laid before the parliament on 25 November 2020 and comes 
into force on 1 January 2021.   
 

10. No motion to annul this instrument has been lodged at the time of drafting this 
paper. 

 
Delegated Powers and Law Reform Committee consideration 
  
11. The DPLRC considered the instrument at its meeting on 8 December 2020 and 

determined that it did not need to draw the attention of the Parliament to the 
instrument on any grounds within its remit.  

 
Committee Consideration 
 
12. The Committee is not required to report on negative instruments. 
 
Procedure 
 
13. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid. This means 
they become law unless they are annulled by the Parliament. All negative 
instruments are considered by the Delegated Powers and Law Reform 
Committee (on various technical grounds) and by the relevant lead committee 
(on policy grounds). 

 
14. Under Rule 10.4, any member (whether or not a member of the lead committee) 

may, within the 40-day period, lodge a motion for consideration by the lead 
committee recommending annulment of the instrument 

 
15. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 

then lodge a motion to annul the instrument to be considered by the Parliament 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12999
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/11/a6ab8576-4a09-449b-b75a-0b79ebb86852#Annex-A
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/11/a6ab8576-4a09-449b-b75a-0b79ebb86852#Annex-A
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as a whole. If that motion is also agreed to, the Scottish Ministers must revoke 
the instrument. 

 
16. Each negative instrument appears on the Local Government and Communities 

Committee’s agenda at the first opportunity after the Delegated Powers and Law 
Reform Committee has reported on it. This means that, if questions are asked or 
concerns raised, consideration of the instrument can usually be continued to a 
later meeting to allow the Committee to gather more information or to invite a 
Minister to give evidence on the instrument. Members should however note that, 
for scheduling reasons, it is not always possible to continue an instrument to the 
following week. For this reason, if any Member has significant concerns about a 
negative instrument, they are encouraged to make this known to the clerks in 
advance of the meeting. 

 
17. In many cases, the Committee may be content simply to note the instrument and 

agree to make no recommendations on it.    
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ANNEXE A 
POLICY NOTE 

  
THE VALUATION APPEAL COMMITTEE (PROCEDURE IN CIVIL PENALTY  

APPEALS) (SCOTLAND) REGULATIONS 2020 
  

SSI 2020/382 
  

This instrument is made in exercise of the powers conferred by section 15(2) of the 
Local Government (Financial Provisions) (Scotland) Act 1963, and sections 31(7) 
and 34(5) of the Non-Domestic Rates (Scotland) Act 2020. The instrument is subject 
to negative procedure. 
  
These Regulations put in place procedures for appeals to valuation appeal 
committees (“VACs”) under section 31(1) (assessor penalty notice appeals) or 
section 34(1) (local authority penalty notice appeals) of the Non-Domestic Rates 
(Scotland) 2020 Act, and any further appeal as provided for by regulation 11 of the 
Regulations (to the Lands Valuation Appeals Court (“LVAC”) for assessor penalty 
notices. 

  
Policy Objectives 
  
The independent Barclay Review of Non-Domestic Rates, finding that “the provision 
of information by ratepayers to Assessors to enable Assessors accurately to 
calculate rateable values was often poor”, recommended that: “The current criminal 
penalty for non-provision of information to Assessors should become a civil penalty 
and Assessors should be able to collect information from a wider range of bodies” 
(Recommendation 13).1 It further recommended that: “A new civil penalty for non-
provision of information to councils by ratepayers should be created.” The Scottish 
Government accepted both these recommendations in its Implementation Plan2 and 
Parliament legislated for this in the NonDomestic Rates (Scotland) Act 2020 (“the 
Act”). 
  
Section 26(1) of the Act provides for assessor information notices and section 27(1) 
provides for local authority information notices, while section 28(1) creates a duty to 
notify changes of circumstances to the local authority.  Section 30(1) creates a civil 
penalty for failure to comply with assessor information notices, and section 33(1) a 
civil penalty for failure to comply with local authority information notices as well as 
failure to notify changes of circumstances. An assessor, under section 30(7), and an 
authorised officer, under section 33(4), issues such notices and may mitigate or remit 
any penalty made under those respective sections. Under section 31(4) the VAC 
may also mitigate or remit any penalty under section 30 (assessor penalty notices) 
under specific circumstances. It may also, under section 34(4), do so for any penalty 
made under section 33 (local authority penalty notices) if it is satisfied that the 
penalty is excessive. 

                                                           
1 https://www.gov.scot/publications/report-barclay-review-non-domestic-rates/  
2 https://www.gov.scot/publications/barclay-review-of-non-domestic-tax-rates-implementation-plan/  
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The Act also provides for assessor penalty notice appeals (Section 31(1)) and local 
authority penalty notice appeals (section 34(1)). 
  
These Regulations provide specific procedures around these appeals as requested 
by the  
Barclay Implementation Advisory Appeals sub-group (“the Appeals sub-group”).3 
  
Not all appeals will require a hearing. A person making an appeal must state whether 
they require a hearing by a VAC to be arranged, the alternative being for the appeal 
to be considered by a VAC on the appeal papers. If either the appellant or the 
assessor/authorised officer wish a hearing, one must be arranged, but otherwise the 
VAC is expected to deal with the appeal without a hearing. This will assist prompt 
decisions. 
  
To avoid an appellant having to pay a penalty until the appeal has been determined, 
regulation 5 so provides. This would also apply to any further penalty provided for by 
the Act in relation to the notice. 
  
Regulation 9 prescribes further matters in relation to hearings of appeals, including 
that the public may not be excluded from observing a hearing without good cause 
and that parties may make a record of proceedings if they wish. Exclusion may for 
instance be required if there were disruptive behaviour at the hearing and similar 
provisions exist in the Valuation Appeal Committee (Procedure in Appeals under the 
Valuation Acts) (Scotland) Regulations 1995 for other appeals made under the 
Valuation Acts. It also gives a VAC the right to dismiss an appeal if the appellant 
does not attend a hearing, but also allows the appellant within 14 days of the 
dismissal to request a recall and for the VAC to recall the dismissal if it is satisfied 
that there is justification for the failure to attend. 
  
Consultation 
  
Before making regulations under section 34(5) (local authority penalties), the 
Scottish Ministers must consult such persons as they consider appropriate. 
  
The drafting of the Regulations was informed by discussions in the Appeals sub-
group, and the draft regulations were shared in two consultation rounds with the 
Appeals sub-group and the Scottish Ratepayers’ Forum4 and Scottish Rating 
Surveyors’ Forum.5 
  
Impact Assessments 
  

                                                           
3 https://www.gov.scot/publications/barclay-implementation-appeals-sub-group/  
4 https://www.saa.gov.uk/non-domestic-valuation/scottish-ratepayers-forum/  
5 https://www.saa.gov.uk/scottish-rating-surveyors- 
forum/#:~:text=Scottish%20Rating%20Surveyors%20Forum%20The%20remit%20of%20the,and%20r
elated%2 0bodies%20such%20as%20the%20water%20industry.  
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The Financial Memorandum of the Non-Domestic Rates (Scotland) Bill6 provides 
estimates for the direct impact on ratepayers’ liabilities, and concurrent opposite 
impact on nondomestic rates liabilities arising from civil penalties for failure to comply 
with local authority notices and failure to notify changes of circumstances to the local 
authority. 
  
A Supplementary Financial Memorandum, published of the Non-Domestic Rates 
(Scotland) Bill as amended at Stage 2, provides estimates for the direct impact on 
ratepayers’ liabilities, and concurrent opposite impact on non-domestic rates 
liabilities arising from civil penalties for failure to comply with assessor information 
notices.7 
  
Financial Effects 
  
This instrument has no direct financial implications.  
 
Scottish Government  
Local Government and Communities Directorate  
November 2020  
 

 
 

 

 

 

 

 

 

 

 

 

 

 

                                                           
6 https://www.parliament.scot/S5_Bills/Non-
Domestic%20Rates%20(Scotland)%20Bill/SPBill44FMS052019.pdf  
7 https://www.parliament.scot/S5_Bills/Non- 
Domestic%20Rates%20(Scotland)%20Bill/SPBill44ASFMS052019.pdf  
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ANNEXE B 

POLICY NOTE 
 

THE NON-DOMESTIC RATES (RESTRICTION OF RELIEF AND 
CONSEQUENTIAL AMENDMENTS) (SCOTLAND) REGULATIONS 2020 

 
SSI 2020/391 

 
This instrument is made in exercise of the powers conferred by section 153 of the 
Local Government etc. (Scotland) Act 1994. The instrument is subject to the 
negative Parliamentary procedure. 
 
These regulations provide that from 1 January 2021 any relief granted by 
Regulations made under section 153 of the Local Government etc. (Scotland) Act 
1994 must not be granted in a way that would be incompatible with Article 107(1) of 
the Consolidated Version of the Treaty on the Functioning of the European Union 
setting out state aid rules, as this operated on the day the Regulations are made. In 
addition, this instrument makes consequential amendments to such current 
Regulations that reference Article 107(1). 
 
Policy Objectives 
 
The Treaty on the Functioning of the European Union will cease to apply to the 
United Kingdom at the end of the transition period on 31 December 2020.  
 
The objective of this instrument is for reliefs granted by Regulations made under 
section 153 of the Local Government etc. (Scotland) Act 1994 from 1 January 2021 
to continue to be subject to the restrictions provided by the state aid de minimis 
framework set out in Article 107(1) of the Consolidated Version of the Treaty on the 
Functioning of the European Union as it applied on the day the Regulations are 
made. Ensuring in-year continuity of existing state aid rules provides policy and 
budgetary certainty with respect to the awards of existing reliefs and future reliefs 
granted after 31 December 2020. 
 
This instrument sets out that reliefs made available through Regulations under 
section 153 of the Local Government etc. (Scotland) Act 1994 must be granted in a 
way that is compatible with Article 107(1). This has effect from 1 January 2021. 
The following reliefs in Regulations made under section 153 of the Local 
Government etc. (Scotland) Act 1994 currently refer to Article 107(1): Renewables 
Relief Enterprise Areas Relief, District Heating Relief, Transitional Relief, Day 
Nursery Relief, Telecommunications New Fibre Infrastructure Relief and Coronavirus 
Reliefs. In practice this latter relief is not considered State aid in 2020-21 across the 
UK and this instrument does not affect that. Also in practice, the state aids 
requirements apply to all reliefs, whether or not the Regulations that provide for them 
make that express. 
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Having an overarching requirement stated in these Regulations makes it 
unnecessary to retain references within individual Regulations. This instrument 
therefore amends existing relief Regulations made under section 153 of the Local 
Government etc. (Scotland) Act 1994 to omit references to Article 107(1). 
 
Consultation 
 
There is no statutory obligation to consult on these Regulations. 
 
Impact Assessments 
 
No Business and Regulatory Impact Assessment is required. 
 
Financial Effects 
 
This instrument has no direct financial implications. 
 
 
Scottish Government 
Local Government and Communities Directorate 
November 2020 
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