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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 
 

AGENDA 
 

28th Meeting, 2020 (Session 5) 
 

Wednesday 11 November 2020 
 
The Committee will meet at 9.15 am in a virtual meeting and will be broadcast on 
www.scottishparliament.tv.. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 5, 6, 7 and 8 in private. 
 
2. Building regulations and fire safety in Scotland: zero valued homes The 

Committee will take evidence from— 
 

Malcolm MacLeod, Director, National House Building Council Scotland; 
 
Christina Gaiger, President, The Royal Incorporation of Architects in 
Scotland (RIAS); 
 
Professor John Cole CBE, Chair, Building Standards Compliance and 
Enforcement Review Panel. 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider whether 
the following instrument has been laid under the appropriate procedure— 

 
Town and Country Planning, Management of Extractive Waste and 
Electricity Works (EU Exit) (Scotland) (Miscellaneous Amendments) 
Regulations 2020. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Town and Country Planning, Management of Extractive Waste and 
Electricity Works (EU Exit) (Scotland) (Miscellaneous Amendments) 
Regulations 2020. 
 

5. Building regulations and fire safety in Scotland: zero valued homes The 
Committee will consider the evidence heard earlier in the meeting. 
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6. Pre-Budget Scrutiny: The Committee will consider a revised draft letter to the 
Scottish Government on Pre-Budget Scrutiny 2021- 22. 

 
7. Post-Legislative Scrutiny of the Community Empowerment (Scotland) Act 

2015, parts 3 and 5: The Committee will consider an analysis of responses and 
agree witnesses for future meetings. 

 
8. Impact of Brexit on devolution: The Committee will consider a letter from the 

Finance and Constitution Committee. 
 
 

Peter McGrath 
Clerk to the Local Government and Communities Committee 

Room T3.40   
The Scottish Parliament  

Edinburgh 
Tel: 0131 348 5232 

Email: peter.mcgrath@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Note by Clerk 
 

LGC/S5/20/28/1 

PRIVATE PAPER 
 

LGC/S5/20/28/2 
(P) 

Agenda item 3  

PRIVATE PAPER 
 

LGC/S5/20/28/3 
(P) 

Agenda items 3 and 4  

Note by the Clerk 
 

LGC/S5/20/28/4 

Agenda item 6  

PRIVATE PAPER 
 

LGC/S5/20/28/5 
(P) 

Agenda item 7  

PRIVATE PAPER 
 

LGC/S5/20/28/6 
(P) 

Agenda item 8  
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Local Government and Communities Committee 
 

28th Meeting 2020 (Session 5), Wednesday 11th November 2020 
 

Building regulations and fire safety in Scotland: note by the clerk 
 
 

Introduction 
 

1. This paper provides a short briefing on the Committee’s evidence session on issues 
with cladding and other external wall systems on apartment buildings. It builds on the 
Committee’s inquiry and 2017 report on building standards and fire safety. Since 
then, it has maintained a watching brief on this issue, so as to monitor efforts to reform 
the regulatory environment in the light of the Grenfell tragedy. This webpage contains 
links to all relevant evidence gathered by the Committee since then.   

Apartment buildings with cladding or other external wall systems 
 

2. It emerged in 2019 that some homes in the UK were receiving a zero valuation from 
surveyors because cladding or other external wall systems, such as balconies, did 
not meet safety standards, or it could not be positively verified that they did not. The 
issue appears to have been magnified following the Grenfell tragedy with increased 
attention being placed on the materials used on high-rise and apartment buildings. 
Most homes affected have been in modern apartment blocks or conversions.     

3. A zero valuation raises immediate practical concern in relation to mortgages, home 
insurance and house selling. Householders may also be understandably worried that 
their home is not a safe place to live.  

4. The Committee first explored this issue at its meeting of 20 November 2019. The 
Committee heard from Kevin Stewart MSP, Minister for Local Government, Housing 
and Planning at its meeting of 22 January 2020. The Committee heard from experts 
and industry stakeholders, in a session exclusively dedicated to this issue on 26 
February 2020 and from a further panel of industry representatives, as well as a 
representative of affected householders, on 19 June 2020. On 4 September, the 
Committee once again heard from  the Minister. 

Discussion on 11 November 

5. Evidence-taking this year has focussed mainly on the EWS1 form, and associated 
process (“EWS” standing for external wall systems), whereby a surveyor with a 
specialism in fire safety verifies whether or not the external wall systems on a 
property contain combustible material to a degree that constitutes a significant risk. 
A satisfactory result should, amongst other things, enable the property to receive a 
more “normal” valuation, and give lenders confidence to grant a mortgage. The 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2017/10/30/Building-Regulations-and-Fire-Safety-in-Scotland/LGCS052017R9.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/103439.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12382&mode=pdf
http://parliament.scot/parliamentarybusiness/report.aspx?r=12480&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12545&i=113401#ScotParlOR
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12545&i=113401#ScotParlOR
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12712
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12794
https://www.rics.org/globalassets/rics-website/ews1-external-wall-fire-review-final-2.pdf
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EWS1 process has been an industry-led initiative, led by the Royal Institute of 
Chartered Surveyors, UK Finance, and the Building Societies Association.  

 
6. It is accepted that the new process has helped partially unblock the market for 

modern apartment properties with external wall systems. It will have helped many 
householders out of a distressing situation. However, it is an imperfect solution and 
evidence to the Committee has indicated it does not always serve Scottish 
consumers well. (These issues are summarised in the Committee’s 13 August letter 
to the Scottish Government.1) The Scottish Government has set up a Ministerial 
Working Group on mortgage lending and cladding to seek to address these concerns.  

 
7. More fundamentally, the process does not address the root cause: a lack of 

confidence that industry standards for external wall systems have  been adequate or 
policed with sufficient rigour. Nor does it lead to a solution when a form produces a 
negative result. The Committee has been concerned to note evidence that lenders 
are requiring EWS1 forms for newbuild properties entering the market this year.      

 
8. At the 11 November meeting, the Committee’s aim is to take a step back from 

consideration of the EWS1 process and to consider why the fire safety of new and 
refurbished buildings has come to be doubted by major financial institutions, and what 
needs to happen to resolve this issue. The panel of witnesses comprises: 

• Malcolm MacLeod, Scotland Director, National House Building Council, and 
a past Chair of the Chartered Institute of Builders Scotland; 

• Christina Gaiger, President, Royal Incorporation of Architects Scotland; 
• Architect and building standards expert Professor John Cole CBE. 

9. The NHBC offers the Buildmark insurance/ warranty product, providing consumer 
protection for purchasers of newbuild homes, including for defective workmanship.  

10. Professor Cole led a Scottish Government-sponsored review of Building Standards 
Compliance and Enforcement. Its final report was published in June 2018. The report 
said there was a need to rebalance Building Standards work from checking that a 
proposed design complies with the required standards to checking that what is being 
built is what has been approved.  It called for resources to be better targeted at higher 
risk buildings, and it expressed concerns about the number and qualification of local 
authority building control staff to provide the required level of service.  

 
11. The RIAS’s September 2020 letter to the Committee is set out in the annexe.   

Next steps 
 

12. The Committee will discuss the evidence it has heard, and possible next steps,  later 
on in the 11 November meeting. 

                                            
1 Scottish Government reply to this letter available on this link. 

https://www.parliament.scot/S5_Local_Gov/20200812ZerovaluationKSFINAL.pdf
https://www.gov.scot/groups/ministerial-working-group-on-mortgage-lending-and-cladding
https://www.gov.scot/groups/ministerial-working-group-on-mortgage-lending-and-cladding
https://www.parliament.scot/S5_Local_Gov/General%20Documents/Nicole_Marie_Kane.pdf
https://www.nhbc.co.uk/homeowners/what-does-buildmark-cover
https://www.gov.scot/publications/report-review-compliance-enforcement/
https://www.parliament.scot/S5_Local_Gov/General%20Documents/20200831KS_Convener.pdf


Mr. James Dornan MSP 
Convenor of the Local Government and Communities Committee 
T3 40, 
The Scottish Parliament 
Edinburgh 
EH99 1SP 

22nd September 2020 

Dear Mr. Dornan 

 BUILDING REGULATIONS AND FIRE SAFETY IN SCOTLAND 

Thank you for kindly agreeing to accept evidence from the Royal Incorporation of Architects in 
Scotland in respect of the design and construction of flammable external cladding within the sector, 
compliance with building regulations, and means by which these can be certified to a level sufficient 
for mortgaging purposes including verification procedures. 

In doing so we seek to build upon the evidence which has already been provided from the 
perspective of both architects and certifiers of construction. If there are particular aspects where 
further information or clarification would be of assistance to the Committee, whether in writing or 
by way of oral evidence, then we would naturally be happy to assist. 

In our view there are solutions to the challenges but these require a cross-sector approach if we 
are to resolve the current stalemate, find a way of certifying properties which will work in the 
Scottish marketplace, and ensure that problems do not occur again in future. We would very much 
welcome the opportunity to participate in such a forum. 

Yours sincerely, 

Christina Gaiger 
President 
Royal Incorporation of Architects in Scotland 
 President@rias.org.uk 

Enc. 

cc. P.Drummond, Chair of Practice Committee, RIAS

mailto:President@rias.org.uk


 BUILDING REGULATIONS AND FIRE SAFETY IN SCOTLAND 

The Local Government and Communities Committee of the Scottish Parliament has kindly invited 
evidence from the Royal Incorporation of Architects in Scotland (RIAS) in respect of the design 
and construction of flammable external cladding within the sector, compliance with building 
regulations, and means by which these can be certified to a level sufficient for mortgaging purposes 
including procedures around quality control and verification. 

The RIAS is the professional body for all chartered architects in Scotland. Our membership 
numbers approximately 5,200, which includes Honorary Fellows, Fellows, Members, Students, 
Affiliates and Retired Members. We have charitable status and offer a wide range of services and 
products for architects, students of architecture, construction industry professionals and all those 
with an interest in the built environment and the design process. We are a separate professional 
body to the Royal Institute of British Architects, but co-ordinates on matters of common interest. 

Responsibility for issues such as those currently under discussion falls to our Practice Committee. 
Other specialist committees and working groups cover areas such as Sustainability, Planning, 
Procurement and Construction Contracts. The RIAS provided evidence to the Independent Inquiry 
into Edinburgh Schools and is observing the ongoing Grenfell Inquiry. RIAS Insurance Services 
(RIASIS) provide professional indemnity insurance to many of our members and provide 
information on the wider market which frames our advice to stakeholders such as Government. 

The Design and Construction of Flammable External Cladding 

Cladding offers significant advantages to developers in terms of cost: build times are reduced, 
higher thermal performance can be achieved, and structural frames for taller buildings are more 
efficient than traditional forms of construction. As a consequence, notwithstanding recent 
tragedies, it remains the preferred form of construction within much of the sector. In order to meet 
climate change targets, we consider it likely that there will be greater emphasis on such measures 
and, of course, retrofit. It is therefore important that we design and manage such work robustly. 

As other witnesses have noted, the 2005 revisions to the Scottish building regulations took account 
of the lessons learnt at Garnock Court. Cladding and insulation on high-rise domestic buildings is 
required to either be made of non-combustible materials, or that the whole cladding system subject 
to a stringent fire test. This applies to both new high-rise domestic buildings and re-cladding work 
to existing high rise domestic buildings. 

Discussion around Aluminium Composite Material (ACM) type cladding does not, however, fully 
acknowledge the wide range of flammable (or potentially flammable) systems which are found in 
the marketplace today. Some decorative systems make use of combustible laminated coloured 
panels. Timber weatherboarding is common, and often a requirement of planning authorities in 
rural locations, such as Scotland’s National Parks. In both cases these are likely to fall below the 
height thresholds set in the Building Regulations. Many systems include secondary components 
which may be flammable, such as fibreglass bonding layers. 

The RIAS is concerned that the risks posed by such finishes, are not widely understood across the 
sector. Traditionally low-rise buildings such as schools, nursing homes, and smaller hospitals will 
have users who might reasonably be considered as vulnerable in the event of fire. In our view it is 
essential that any discussions around enhanced standards of construction and certification in 
Scotland should be widened to include a greater range of building types than is currently the case. 
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Compliance with the Scottish Building Regulations 

Notwithstanding the general duties placed on statutory authorities under the Building (Scotland) 
Acts, the principal responsibility for compliance lies with the owner or developer of a site. The 
Building Standards: Procedural Handbook (3rd Edition) notes, for example: 

5.11 A completion certificate is needed to confirm that a building has been constructed, 
demolished or converted in accordance with the relevant building warrant and to comply with 
the building regulations. It is the responsibility of the relevant person (usually the owner or 
developer – see paragraph 5.2.1) to build correctly or to ensure building is done correctly, as 
verifiers cannot regularly or sufficiently monitor all construction work to check that the 
regulation requirements are being met. Consequently, the relevant person should ensure that 
adequate procedures are in place to allow the completion certificate to be properly submitted. 
This will include reminding any approved certifier of construction involved of the obligation of 
the relevant person to certify, when submitting a completion certificate, that the work has been 
both completed in accordance with the warrant and, more generally, in accordance with the 
building regulations. It is an offence to submit a completion certificate that is known to be false. 

Ultimately, the degree to which construction work complies or otherwise therefore rests upon the 
extent to which the owner or developer implements adequate quality control processes. 

The RIAS evidence to the Cole Inquiry noted: 

The traditional position on inspection has long been that supervision of construction by the 
parties responsible for it is an essential first line of defence. Independent inspection by persons 
experienced in construction inspection, combined with effective sanctions in the case of 
noncompliance with standards, were always essential safeguards. Non-traditional forms of 
construction, if they remove or dilute the independent inspection role and the sanctioning 
authority of the construction inspector from the construction process, cannot provide the 
assurance of quality sought in public sector guides. 

Traditionally the ultimate sanction of an architect finding defective work, was to refuse to issue 
sums on an interim certificate which was required to authorise payment to the contractor. 
Where the architect is engaged by the contractor this is, of course, not possible. 

It is not uncommon for architects involved in alternative procurement projects to be advised 
that site inspection is not necessary, or that architects instructions, (by which contract works 
are varied traditionally) are not required. 

In our view, this remains a significant issue throughout the sector. Many public, third, and private 
sector clients assume that the involvement of design professionals in the project provides the same 
level of assurance in Design and Build or PPP projects as under traditional forms of contract. This 
is not the case. These consultants may have a very limited role during the site works. In any event, 
notwithstanding their general delictual responsibilities, their direct contractual obligations are to the 
contractors (as employer). The architect may thus be unaware of changes in design and 
construction. 
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The RIAS are concerned that this current landscape may be insufficient to ensure uniform 
application of quality standards and hence public safety across the sector. Moreover there is a 
fundamental conflict of interest where a developer or builder is effectively certifying their own work 
with little or no scrutiny by third parties. 

 
We therefore consider that there is a need for a more stringent compliance regime. Such a regime 
must be robust: material provided by designers, contractors, and sub-contractors must be verified 
by a professional in the design and construction of complex capital works projects. It cannot, as 
sometimes is the case under the Construction (Design and Management) Regulations 2015, 
simply be a tick-box or collation exercise. We have been in discussions with the Scottish 
Government’s Building Standards Division regarding the ways in which this might be achieved. 
This dialogue has been impeded by the Covid-outbreak but is now moving forward again. 

 
The Building Safety Bill 2020 

 
The RIAS has made representations to MHCLG regarding the Building Safety Bill 2020 (attached), 
notwithstanding the ostensibly English jurisdiction of the proposed legislation, we feel that there 
will be impacts for Scotland in terms of approved codes of practice, health and safety legislation, 
and funders’ requirements. 

 
Whilst we welcome a move in England towards a pre-emptive system of construction permits 
(“Gateway Two”), we are not convinced that an overarching Building Safety Regulator (BSR) is 
necessary in Scotland: there is no substantive evidence of failure by local authority departments 
here. We likewise remain to be convinced that framing duties in terms of the Construction (Design 
and Management) Regulations 2015 is helpful. This is, first and foremost, about a robust system 
of quality control and independent inspection. 

 
The Bill intends to achieve much of this through enhanced duties on participants such as principal 
designers and principal contractors. These will be considered in more detail under secondary 
legislation, but in our view they appear cumbersome and fail to address matters such as the conflict 
of interest in design and build-type projects. 

 
We further consider that issues around the new role of Accountable Person are unrealistic. The 
current guidance notes acknowledge, for example, that there are currently no persons qualified to 
act as the Accountable Person or associated safety manager roles. It will take time for the sector 
to develop procedures, train operatives, and undertake the necessary work. It will be costly – 
potentially excessively so – for property owners and tenants. 

 
The RIAS is therefore of the view that further development of the existing, successful, Scottish 
system of pre-emptive warrants in conjunction with the proposed enhanced compliance regime 
remains the more appropriate way forward. This should take account of the proposed English 
“Gateway Three” procedures where reasonable and without compromising public safety. 

 
We are currently considering whether there are further possible implications arising from the UK 
Internal Market Bill, for example in terms of products approved for use in other jurisdictions with 
lower safety standards. 
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Insurances 
 

As the Minister advised at the Committee’s last meeting, there are a very considerable number of 
high-rise, high-risk residential buildings in England which are known to incorporate have flammable 
cladding. In addition there are believed to be many low and medium rise properties which, whilst 
compliant with incoming regulations, nevertheless contain materials which might present a risk to 
occupiers in the event of a major fire. The UK-wide insurance market has identified this risk and, 
as a consequence, adopted a precautionary position. 

 
The implications of this are threefold: 

 
(1) Professional Indemnity Insurance (PII) costs have risen very significantly over the last two 

years. RIASIS report that rises of 200-300% are not uncommon, with further increases 
expected in coming years. This is affecting all the design professions and, for example, 
design and build contractors. Architects as lead designer are particularly badly affected. 

 
(2) There are increasing restrictions on PII cover for any matters arising from fire safety. A 

great many policies exclude cover completely, even for straightforward projects such as 
private low-rise dwellings. This presents obvious concerns in terms of consumer protection 
and the ability of consultants to undertaken essential housing work. 

 
(3) Any enhanced duties, whether under the anticipated Scottish compliance framework or the 

Authorised Person under the proposed English legislation, may not be able to obtain PII – 
effectively preventing delivery – or only at unacceptably high cost. 

 
The RIAS is currently in discussion with other UK chartered architectural bodies and the Architects 
Registration Board (ARB), as regulator, to determine whether there might be a way forward. Our 
concern is that this may, however, take some years to adequately resolve. Such a delay will 
inevitably have an impact on consumers and adversely effect the industry. Government 
intervention at an early stage would be welcomed. 

 
Mortgages 

 
As the Committee will be aware, in December 2019 RICS, the BSA and UK Finance introduced 
the External Wall Fire Review process to help people obtain mortgages for properties in buildings 
above 18 metres. The process requires a fire safety assessment to be carried out and confirmed 
using the EWS1 form. The RICS advises that this must only be completed by competent chartered 
professionals with suitable fire expertise. The list of relevant professional bodies includes, amongst 
others, the Architects Registration Board and the Royal Institute of British Architects. 

 
The requirements of the form are onerous. The competent person must satisfy themselves as to 
whether the primary materials of the external envelope are of limited combustibility including – for 
example – whether the cavity barriers and fire stopping have been installed correctly. A failure to 
do so could, as Grenfell shows, lead to very significant liabilities. This will especially be the case 
where the certifier has not been responsible for the works on-site. 

 
As a consequence, the RIAS and RIASIS have found that most insurers are simply unwilling to let 
architects sign these forms. None that we are aware of will permit assignation of the certificates to 
third parties. We understand that the position in the other home nations is similar. Until this is 
resolved, or an alternative model developed which takes account of the position on the ground, 
the current backlog will remain. 
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Assuming that such a model is developed, we do not consider that the EWS1 form necessarily 
represents the best starting point. We are not even sure that current application is appropriate in 
this jurisdiction. It takes no account of Scottish land ownership models, being based on the English 
freehold/leasehold model. Factors are precluded by the Factors Act from commissioning EWS1 
surveys unless they have an appropriate majority of co-owners consenting, and it is not clear how 
or by whom such work will be commissioned. The wording is excessively onerous in terms of 
investigation. There is no recognition that combustible materials are permitted, in certain low-risk 
circumstances in the Scottish building regulatory system and therefore a risk of blanket exclusions 
by mortgage lenders could occur. 

 
Recommendations 

 
The RIAS considers that a wider working group remit is required to address this issue, involving 
all professional, industry, and funding stakeholders working in tandem with the proposed new 
compliance regime to bring forward a new system of investigation and certification suitable for use 
in Scotland. 

 
This system should reflect the specifics of the Scottish legal and regulatory frameworks, and 
include consultation with contracting authorities. To ensure that – as far as is possible – there is a 
cross-industry approach to the design and delivery of construction projects to minimise the risk of 
future problems. 

 
 
 
 
 

22nd September 2020 
 

Appended: RIAS representation to MHCLG- Building Safety Bill 2020 
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Local Government and Communities Committee 
 

28th Meeting, 2020 (Session 5), Wednesday 11 November 2020 
 

Subordinate legislation - EU exit 
 
Introduction 

1. This paper details Scottish subordinate legislation in relation to— 

• Town and Country Planning, Management of Extractive Waste and 
Electricity Works (EU Exit) (Scotland) (Miscellaneous Amendments) 
Regulations 2020 (SSI 2020/310)  

2. These Regulations are made in exercise of the powers in paragraph 1(1) 
and (3) of schedule 2 to the European Union (Withdrawal) Act 2018 to correct 
references to “exit day” in previous EU Exit instruments. These Regulations 
make amendments to previous EU Exit legislation in the fields of environmental 
protection, town and country planning, electricity works, hazardous substances, 
and the management of extractive waste to correct references to “exit day”. 

3. The Scottish Government has laid the instrument under the negative 
procedure and it has been categorised by the Scottish Government as of low 
significance under the SSI Protocol. 

4. Further detail is set out in the policy note for the instrument attached at 
Annexe A. The note makes repeated reference to “IP day” without defining this 
term. It would appear that this is a reference to “implementation period day” as 
defined in the European Union (Withdrawal Agreement) Act 2020 

5. As explained further below, the Committee is being invited to make two 
decisions in relation to the instrument, under two successive agenda items— 

• to agree whether it is content that the parliamentary procedure given to 
the instrument by the Scottish Government is appropriate in respect of 
relevant provisions made using the power to correct deficiencies in 
retained EU law; and 

• should it agree that the negative procedure is appropriate in this 
instance, to then consider the instrument in the usual way. 

Background  

6. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have 
been made by UK statutory instruments laid by the UK Government with 
Scottish Ministers’ consent.  The Scottish Parliament has considered these 
legislative changes – notified to them by the Scottish Government – in advance 
of the Scottish Government giving consent. 

https://www.legislation.gov.uk/ssi/2020/310/contents/made
https://www.legislation.gov.uk/ssi/2020/310/contents/made
https://www.legislation.gov.uk/ssi/2020/310/contents/made
https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf


LGC/S5/20/28/4 
 

 2  

 

7. Other legislative changes are being made through Scottish statutory 
instruments (SSIs).   

The “sift” 

8. SSIs related to EU exit will be considered in the same way that ‘domestic’ 
SSIs are considered with one exception. Where the instrument corrects certain 
deficiencies in retained EU law, the lead committee has the opportunity, in 
advance of its policy consideration, to recommend to the Scottish Government 
that the parliamentary procedure allocated to the instrument should be 
changed.  This process is known as the sift. 

9. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.   

10. The protocol also sets out an approach for SSIs to be categorised as high, 
medium or low in importance to help committees decide how much scrutiny to 
devote to the sift stage in terms of time and resources. The process also gives 
the Delegated Powers and Law Reform Committee a role in highlighting to a 
lead committee those SSIs where it disagrees with the Scottish Government 
about the categorisation. Unlike the sift, this applies to all SSIs made using 
2018 Act powers (e.g., to make provision in connection with the Ireland / 
Northern Ireland Protocol).  

11. Scottish Ministers have discretion about whether instruments made under 
Part 1 of Schedule 2 of the 2018 Act (i.e. those that correct deficiencies in 
retained EU law) should be subject to the affirmative or negative procedure. 
(This is unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used.) 
Where an SSI is made using the deficiency power and other powers then the 
sift will only apply to the provisions made using the deficiency power. 

Making a recommendation under the sift procedure 

12. Where there is a choice of procedure that applies to the power to correct 
deficiencies, the lead committee can recommend that an instrument laid under 
the negative procedure should be revoked and laid as an affirmative instrument 
and vice versa.  The protocol states this “enables committees to recommend a 
change where they consider that the matter is of such significance that it 
requires active Parliamentary approval (or conversely is not so significant that 
it requires Parliamentary time to be allocated to its approval)”.  

13. The SSI Protocol recognises that it will not always be necessary to change 
the procedure to enable additional scrutiny, as a lead committee will often be 
able to undertake an appropriate level of scrutiny under the negative procedure. 
Accordingly, the power to make a recommendation under the sift process is 
expected to be used quite rarely, and only in the most significant cases. 

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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DPLR Committee consideration for this instrument 

14. The DPLR Committee considered the above instrument at its meeting on 
27 October 2020 and reported on 28 October 2020 that— 

• The Committee recommends to the Local Government and 
Communities Committee that the negative procedure is the 
appropriate scrutiny procedure for this instrument.  

• The Committee also recommends to the Local Government and 
Communities Committee that the Regulations are appropriately 
categorised as low in terms of their significance under the SSI 
Protocol. 

15. SPICe and Legal Services have provided advice to the Committee to 
inform its consideration of the sift. 

No recommendation to change the parliamentary procedure 
16. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
17. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.  

18. A change of procedure does not, in itself, affect the timetable for 
Parliamentary consideration (barring a further development such as the 
instrument being withdrawn and re-laid). However,  the SSI should then be 
considered under the procedure recommended by the lead committee. 

For decision 

19. The Committee is invited to agree whether it is content that the 
parliamentary procedure given to the instrument by the Scottish 
Government is appropriate in respect of the relevant provision to correct 
deficiencies (agenda item X). 

Consideration of the SSI 

20. The following advice applies on the assumption that the Committee has  
confirmed it is content with the use of the negative procedure in this case. If 
not, consideration of the instrument will be continued to a future meeting, and 
revised advice will be provided.  

21. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. This 
means they become law unless they are annulled by the Parliament. All 
negative instruments are considered by the Delegated Powers and Law Reform 

http://parliament.scot/parliamentarybusiness/report.aspx?r=12896
http://parliament.scot/parliamentarybusiness/report.aspx?r=12896
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/10/28/Subordinate-Legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-27-October-2020-1#No-points-raised
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Committee (on various technical grounds) and by the relevant lead committee 
(on policy grounds). 

22. Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by 
the lead committee recommending annulment of the instrument. 

23. If the motion is agreed to by the lead committee, the Parliamentary Bureau 
must then lodge a motion to annul the instrument to be considered by the 
Parliament as a whole. If that motion is also agreed to, the Scottish Ministers 
must revoke the instrument. 

24. Each negative instrument appears on the Local Government and 
Communities Committee’s agenda at the first opportunity after the Delegated 
Powers and Law Reform Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow the Committee to gather more 
information or to invite a Minister to give evidence on the instrument. Members 
should however note that, for scheduling reasons, it is not always possible to 
continue an instrument to the following week. For this reason, if any Member 
has significant concerns about a negative instrument, they are encouraged to 
make this known to the clerks in advance of the meeting. 

25. In many cases, the Committee may be content simply to note the 
instrument and agree to make no recommendations on it.    

26. The SSI was laid on 6 October 2020 and the lead committee must report 
by 30 November 2020.     

27. The DPLRC considered the above instrument at its meeting on 27 
October 2020 and determined that it did not need to draw the attention of the 
Parliament to the instrument on any grounds within its remit. The policy note in 
Annexe A explains the purpose of the instrument.  

For decision 

28. The Committee is invited to note the instrument or if it has anything 
to report to the Parliament in relation to it (agenda items 3&4). 

http://parliament.scot/parliamentarybusiness/report.aspx?r=12896
http://parliament.scot/parliamentarybusiness/report.aspx?r=12896
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Annexe A 

POLICY NOTE 
 

THE TOWN AND COUNTRY PLANNING, MANAGEMENT OF EXTRACTIVE 
WASTE AND ELECTRICITY WORKS (EU EXIT) (SCOTLAND) 

(MISCELLANEOUS AMENDMENTS) REGULATIONS 2020 
 

SSI 2020/310 
 

The above instrument was made in exercise of the powers conferred by paragraph 
1(1) and 
(3) of Schedule 2 to the European Union (Withdrawal) Act 2018. The instrument is 
subject to negative procedure. 
 

 

 
 

Policy Objectives 
 
The Regulations update references to exit day in the Management of Extractive 
Waste (EU Exit) (Scotland) (Miscellaneous Amendments) Regulations 2019/273, 
and the Town and Country Planning and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2019/80. Both of those instruments are 
to come into force on IP completion day and as such, the amending provisions of 
this instrument require to come into force immediately before IP completion day to 
ensure the law is clear following IP completion day. 

 
Explanation of the law being amended by the regulations 

 
The Regulations make some minor and technical amendments to the Management 
of Extractive Waste (EU Exit) (Scotland) (Miscellaneous Amendments) Regulations 
2019/273, and the Town and Country Planning and Electricity Works (EU Exit) 
(Scotland) (Miscellaneous Amendments) Regulations 2019/80. The amendments 
are required to update references to “exit day”. SSIs 2019/273 and 2019/80, which 
this instrument will amend, themselves made minor and technical changes to the 
Management of Extractive Waste (Scotland) Regulations 2010, the Town and 
Country Planning (Development Planning) (Scotland) Regulations 2008, the Town 
and Country Planning (Development Management Procedure) (Scotland) 
Regulations 2013, the Town and Country Planning (Hazardous Substances) 
(Scotland) Regulations 2015, the Town and Country Planning (Environmental 
Impact Assessment) (Scotland) Regulations 2017 and the Electricity Works 
(Environmental Impact Assessment) (Scotland) Regulations 2017. 

 
Reasons for and effect of the proposed change or changes on retained EU 
law 

 
The Regulations update references to exit day in the Management of Extractive 
Waste (EU Exit) (Scotland) (Miscellaneous Amendments) Regulations 2019/273, 
and the Town and Country Planning and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2019/80. Both of those instruments are 
to come into force on IP completion day and as such, the amending provisions of 

Purpose of the instrument. 
The Regulations update references to exit day in the Management of Extractive 
Waste (EU Exit) (Scotland) (Miscellaneous Amendments) Regulations 2019/273, 
and the Town and Country Planning and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2019/80. 
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this instrument require to come into force immediately before IP completion to 
ensure the law is clear following IP completion day. 
These amendments do not introduce any policy changes. 

 
 

Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the 
regulations do no more than is appropriate 

 
The Cabinet Secretary for Communities and Local Government, Aileen Campbell 
has made the following statement “In my view the Town and Country Planning, 
Management of Extractive Waste and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2020 do no more than is appropriate”. 
This is the case because the changes being made are minor and technical 
amendments. 

 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 

 
The Cabinet Secretary for Communities and Local Government, Aileen Campbell 
has made the following statement “In my view there are good reasons for the 
provisions in this instrument, and I have concluded they are a reasonable course of 
action given the changes being made are minor and technical amendments to 
ensure the law is clear following IP completion day.”. 

 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, 
repeal or revocation 

 
The Cabinet Secretary for Communities and Local Government, Aileen Campbell 
has made the following statement “In my view the Town and Country Planning, 
Management of Extractive Waste and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2020 do not amend, repeal or revoke a 
provision or provisions in the Equality Act 2006 or the Equality Act 2010 or 
subordinate legislation made under those Acts.” 

 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 

 
The Cabinet Secretary for Communities and Local Government, Aileen Campbell 
has made the following statement “In my view the Town and Country Planning, 
Management of Extractive Waste and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2020 have had due regard to the need to 
eliminate discrimination, harassment, victimisation and any other conduct that is 
prohibited by or under the Equality Act 2010.”. 

 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish 
Parliament 

 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
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The Cabinet Secretary for Communities and Local Government, Aileen Campbell 
has made the following statement “In my view the Town and Country Planning, 
Management of Extractive Waste and Electricity Works (EU Exit) (Scotland) 
(Miscellaneous Amendments) Regulations 2020 have had due regard to the need to 
the guiding principles on the environment and animal welfare as derived from the 
equivalent principles provided for in 
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Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the 
Functioning of the European Union.”. 

 
Statement explaining the effect (if any) of the regulations on rights 
and duties relating to employment and health and safety and matters 
relating to consumer protection (so far as is within devolved 
competence) 

 
Not applicable 

 
An indication of how the regulations should be categorised in relation 
to the significance of the change proposed 

 
Low - given the changes being made are minor and technical amendments. 

 
Statement setting out the Scottish Ministers’ reasons for their choice 
of procedure 

 
The Cabinet Secretary for Communities and Local Government, Aileen 
Campbell has made the following statement “In my view, it is appropriate 
that the Town and Country Planning, Management of Extractive Waste and 
Electricity Works (EU Exit) (Scotland) (Miscellaneous Amendments) 
Regulations 2020 are subject to the negative procedure as the amendments 
made by the instrument are minor and technical in nature.” 

 
Further information 

 
Consultation 

 
The instrument contains provisions which are due to come into force before 
IP completion day. Therefore, in accordance with paragraph 4 of schedule 
2 to the EU (Withdrawal) Act 2018, we have consulted with the Secretary of 
State for Housing, Communities and Local Government before making the 
instrument. No other consultation was considered necessary as the 
amendments are minor and technical in nature. 

 
Impact Assessments 

 
Full impact assessments have not been prepared for this instrument 
because the amendments made by the instrument are minor and technical 
in nature. 

 
Financial Effects 

 
The Cabinet Secretary for Communities and Local Government, Aileen 
Campbell confirms that no BRIA is necessary as the instrument has no 
financial effects on the Scottish Government, local government or on 
business. 
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Scottish Government 
Directorate for Local Government and 

Communities October 2020 
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