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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE 

Minister for Local Government, Housing and Planning 
Kevin Stewart 

E-mail: LocalGovernmentandCommunities@parliament.scot

BY E-MAIL 

11 December 2020 

Dear Kevin, 

Cladding and other external wall systems on apartment buildings 

The Committee took evidence on the above on 11 November.1 Members subsequently 
agreed that I should write to you for your response to some of the main points raised 
at the meeting and related matters, as I did following the last session with stakeholders 
on 19 June.  

On that occasion, the focus was mainly on concerns with the EWS1 form and the 
accompanying process, intended to deal with situations where a home survey has 
indicated that cladding or other external wall fixtures may not conform to fire safety 
standards. The aim on 11 November was to take a step back from the detail of that 
process and to consider the broader picture, summed up in the opening question put 
to panellists on the day:  

How have we reached a situation in which the fire safety of flats in new buildings is in 
such doubt that lenders will not provide mortgages for buyers without extensive 
investigations being carried out? 

I thank our three witnesses for a very useful session: Malcolm MacLeod, director of the 
National House Building Council in Scotland, and former Chair of the Chartered 
Institute of Building; Christina Gaiger, president of the Royal Incorporation of Architects 

1 A link to the Official Report for the 11 November meeting and to evidence provided by Malcolm 
MacLeod and Christina Gaiger can be found here (towards end of landing page). 

https://www.scottish.parliament.uk/S5_Local_Gov/20200812ZerovaluationKSFINAL.pdf
https://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/103439.aspx
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in Scotland;  and Professor John Cole CBE, chair of the review panel on building 
standards compliance and enforcement. 
 
Key themes and update on Cole Review 
 
Concerns raised at the meeting echoed many of those raised over three years ago, 
during the Committee’s inquiry into building standards and fire safety in Scotland. 
Whilst a building project will often be a privately financed venture, there is always a 
public interest in having safe buildings of good quality that are built to last. The session 
underlined that there is currently insufficient confidence in some key issues— 
 
1 that a building as built will be, in all essential particulars, the building as it was 

designed to be (leaving aside circumstances where a client gives informed 
agreement to changes proposed during construction);   

2 that the design and construction process actually incentivise the client and all the 
professionals involved in the work to work together towards the common goal of 
meeting all relevant quality and safety standards; 

3 that, at discrete points in the process there is one person with ultimate 
responsibility, and it is clear who that is; 

4 that people exercising key roles during the process are all well qualified and have 
a good understanding of the properties of products they are using;  

5 that at the end of the process there is an authoritative record not only of design 
plans but also of what materials were used, what processes were followed, and 
who did what; 

6 that this record;  
a. can be accessed by the new owner, and each subsequent owner; 
b. will be updated as the building ages and material structural changes are 

made.     
 
Most of these points were raised during Professor Cole’s review, which you told the 
Committee on 5 September 2018 that the Scottish Government had accepted. The 
Committee knows that work will have been going on in furtherance of the review, and 
we have received occasional updates, most recently on 1 October when you helpfully 
notified us of a new workforce strategy for the building standards profession.  
 
With nearly two and a half years having elapsed since the review was presented to the 
Scottish Government, and the Committee now beginning to reflect on legacy issues as 
we head into an election year, it would be helpful to have a comprehensive update on 
progress in implementing the review. The Committee does appreciate that some 
valuable time to make progress will have been lost this year because of the pandemic.  
For ease of reference, this letter annexes the 19 main recommendations of the Cole 
review. We recognise that a few of these are directed mainly at others, for instance 
local authorities, but we expect that the Scottish Government would still have a role 
helping drive change in those cases.   
 
Competency, risk management and onsite quality control 
 
On 11 November, the panel agreed on the need to increase and maintain professional 
competency and risk-based decision-taking within the construction industry. The Cole 
review make no express recommendation on clerks of work, but Professor Cole told 

https://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/103439.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11645
https://www.parliament.scot/S5_Local_Gov/20201001KStoConvenerBS.pdf
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us that he felt the reduced employment of clerks of works had been a backward step 
for the industry. They can add value especially on more complex projects managed 
under “design and build” contracts. An experienced, independent clerk of works 
employed for the duration of the contract is a living and breathing corrective to an over-
zealous application of “value engineering,” principles, which can put cost saving above 
quality. It was concerning to hear witnesses refer to a hollowing out of the profession 
in recent years.  

An alternative or complementary proposal from the RIAS was to re-empower the 
professional design team (which might include a clerk of works) and give it a more 
hands-on role during the construction process. It was again concerning to hear 
panellists’ views that modern commercial practices had de-skilled the architect’s 
industry, with too few nowadays gaining experience onsite. There is a risk of this 
becoming a vicious cycle, with subcontractors taking decisions on design matters 
because the design team lack the requisite practical experience. 

These concerns again echo a key theme of the Committee’s 2017 inquiry; of a 
commercial culture that sometimes puts short-term private gain (like the saving made 
from not employing a clerk of works) over longer-term private and public benefit. Part 
of the problem is that the client, or the contractor to whom a problem can be traced, 
might not be around any more when the problem surfaces. 

We would welcome your response. What can be done to address this short-termism 
found in parts of the construction industry?   

Regulatory framework 

We would also welcome your response to views in evidence on 11 November that the 
regulatory landscape has become fragmented, and that the relevant legislation would 
benefit from consolidation. Does the Scottish Government agree and, if so, then does 
it see this as a project for the medium term? The Committee appreciates that the 
current administration cannot speak for the next one, but we do not see this as a 
particularly partisan issue. 

Going further, it was suggested in evidence that the regulatory approach had not kept 
pace with changes in industry practice, like the increase in design and build contracts. 
The RIAS commented that “there is a fundamental conflict of interest where a 
developer or builder is effectively certifying their own work”. We agree and would be 
interested to hear your response to this. 

Is there also a need for more visible national leadership in relation to the enforcement 
of building standards? In correspondence with you earlier this year, I noted the 
Committee’s disappointment at a lack of engagement from Local Authority Building 
Standards Scotland in our ongoing work scrutinising the EWS1 process and the issue 
of “zero valued” homes. We did, in the end, receive a response from LABSS, but it 
sought to emphasise LABSS’s relatively marginal role, as they saw it, in these matters 
of significant public interest, and its lack of resources. It would appear from this that 
LABSS does not consider itself an empowered body that can show leadership on 
matters such as the cladding issue.  

https://www.scottish.parliament.uk/S5_Local_Gov/RIASA22spet.pdf
https://www.parliament.scot/S5_Local_Gov/20200812ZerovaluationKSFINAL.pdf
https://www.parliament.scot/S5_Local_Gov/General%20Documents/LABSS.pdf


4 

Is there as need for this to be addressed? It is important to stress that this need not 
require a radical remodelling of the current verification landscape. The point would be 
to have a body providing national leadership, so as to empower local authority building 
standards departments to challenge bad practice, to deal with developing problems as 
they arise, and to formulate new policies in response to changes in practice within the 
industry.   

We would welcome your views on these issues. 

EWS1 update 

As noted above, the EWS1 form and process was not a large part of the discussion on 
11 November. However, this remains an important issue for home owners. The 
Committee would welcome a further update on the progress of the EWS1 working 
group as we head into 2021. Any further information or data you able to share about 
the impact of the EWS1 process on the Scottish housing market is also welcome.   

Four nations approach 

Finally, we recognise that some of the concerns discussed on 11 November (such as 
the labelling of building materials) may touch on reserved matters, and that the UK 
construction industry operates in a single market. It would be helpful to have 
information and views from you as to the extent of discussion and cooperation between 
the Scottish and UK Governments, and other devolved administrations, on matter 
relevant to points raised in this letter.   

It would be very helpful to have your response by 22 January 2020 if possible, so that 
the Committee may take a view as to whether to take any further action on these 
matters before dissolution.  

 Yours sincerely 

James Dornan MSP 
Convener, Local Government and Communities Committee 
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Annexe: summary of recommendations of the 2018 Cole review into buildings 
standard compliance and enforcement 

1 Support should be given to the efforts currently being made by Local Authority 
Building Standards Scotland to establish appropriate courses for the training 
and qualification of professional staff and the establishment of more attractive 
career pathways in Building Standards to assist in their recruitment. 

2 A review of current staffing numbers and qualifications in Building Standards 
services across Scotland should be undertaken to determine the level of 
additional investment in staff considered necessary to provide the required 
standard of service including response times. 

3 Further ways for verifiers to share expertise and staff resources should be 
examined, particularly in relation to the specialist and safety critical areas. This 
would include fire and structural engineering but could also extend to areas 
such as the energy design of complex buildings. Consideration should be 
given to the development of central hubs of expertise serving the whole 
system. 

4 A combination of an insufficient number of site inspections and an insufficient 
focus of the limited number of inspections on key safety-related areas have 
helped to contribute to a situation where non-compliance in these areas is 
frequently failing to be identified, resulting in potentially unsafe building 
environments. Early proactive action is required by Building Standards 
services to address this issue. 

5 In advance of the introduction of potentially more radical changes to the 
system, Building Standards services should immediately make it a 
requirement for the submission of digital photographic evidence of fire-
stopping installations. 

6 There should be stronger engagement with the Fire Authority at key stages, 
particularly at completion before occupation or use. Also there would be 
benefit in reinstating the need for Building Fire Certificates on higher risk 
buildings as part of the Fire Authority engagement in the building sign-off 
processes. 

7 The roles and responsibilities of verifiers and applicants in relation to site 
inspection and testing should be reviewed. It must be made clear that it is the 
legal responsibility of clients for all buildings that will be occupied, used, 
worked in or visited by members of the public to ensure that these buildings 
are compliant with the regulations. This responsibility should include a 
requirement on the client and appointed agents to the client to provide Building 
Standards services with the necessary evidence to demonstrate compliance. 

8 There is a substantial opportunity for the greater use of digital technologies to 
share information between contractors and verifiers. Such data is now 
routinely collected by some larger contractors on projects for quality control 
purposes. Much of this data is relevant to compliance and can be part of the 
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‘Reasonable Inquiry’. The Scottish Government should promote such 
innovation and work with Industry and verifiers to develop the research, testing 
and development that is needed to develop platforms, protocols and 
certification systems to ensure that there is confidence in the data shared by 
all parties. 

9 There is a need to formally define what would be categorised for the purpose 
of the regulations as higher risk more complex buildings (the twenty per cent) 
to differentiate them from lower value and risk projects (the eighty per cent). 
The processes and information requirements for these buildings should be 
revised to reflect the higher levels of risk and potential impact of non-
compliance in key areas of their construction. 

10 It is proposed for the higher risk more complex category of buildings that pre-
warrant application discussions become a mandatory part of the requirements 
of projects. These pre-assessments should be used to develop 
comprehensive Compliance Plans addressing all proposed design and 
construction stages. It is suggested that the existing Construction Compliance 
Notification Plan ( CCNP) would be developed and tied in with a requirement 
for the production of agreed Construction Compliance Evidence 
Documentation ( CCED) from the contractor and a Contractor’s Inspection and 
Test Plan ( CITP). It is suggested that the approved warrant would not be 
issued until the Compliance Plan, CITP and CCED were in place and agreed, 
and the site start date notified. 

11 Consideration should be given to the introduction of a requirement for the 
licensing of contractors to demonstrate their competence to undertake specific 
categories and sizes of work. This requirement would be in addition to the 
proposed independent professional certification of the work of contractors. 

12 Consideration be given to the introduction of a Certification of Compliance 
scheme which would require such certificates to be signed by an appropriately 
professionally qualified and registered person who would be independent from 
the contractor. 

13 The occupation of buildings should not be permitted under any form of 
certificate without appropriate assurance that the building is safe for 
occupation and formal acceptance of this by Building Standards. It is 
suggested that consideration be given to the introduction of a form of qualified 
Completion Certificate, instead of the frequently misused Temporary 
Occupation Certificate, which would identify items of construction that may not 
yet be fully compliant but are not considered sufficient to prevent the 
occupation of the building. 

14 Amendments should be considered to the procedural requirement prohibiting 
the implementation of changes on site to the design before receipt of an 
amendment to warrant. In order to address the practical issues associated 
with amendments to warrant it is proposed that in relation to the category of 
larger projects (the twenty per cent) that delays could be avoided by creating a 
scheme for Certification of Amendments. This would allow a competent 
registered certifier to provide the necessary approval to changes on site up to 
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a certain pre-determined scale (to be set out in the Compliance Plan). This 
could be a Certification of Amendment scheme to cover interim and 
consolidated design amendments prior to submission of the completion 
certificate. 

15 The fee structure for staged warrants should be increased to reflect the 
additional work required by Building Standards services. When a staged 
warrant application is to be made, Building Standards services should inspect 
the site to ensure that work is not progressing on those areas still subject to 
warrant approval. 

16 It should be a requirement for the relevant person to submit copies of accurate 
as-built drawings with the completion certificate. These drawings should be 
fully amended as necessary to reflect the completed building. It is 
recommended that these drawings should be required to be certified by 
contractors as being in full compliance with the approved warrant drawings or 
alternatively verifiers should be advised that amended warrant approval is 
required to changes in design identified on the drawings. 

17 The level of legal penalties when non-compliance with statutory procedures 
and standards occur should be reviewed in order to act as a true disincentive 
to building owners and developers who fail to take the necessary steps. 

18 Local Authorities must demonstrate a much greater preparedness to apply 
penalties for serious or continuous non-compliance. More regular issuing of 
stop notices and notices prohibiting occupation are required where 
infringement of the regulations is perceived as failing to provide the required 
level of assurance that the design and construction of buildings are safe and 
compliant with the regulations. 

19 Verifiers should ensure that they retain records of all applications for approved 
design warrants and in circumstances where there has been no further 
notification of start on site, or requests for site visits or completion certificates 
after prescribed times they should contact the agents who submitted them to 
establish the status of these projects. 


