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Justice Committee 

Secure Care for Children and Young People in Scotland 

Submission from the Commissioner for Children and Young People in 
Scotland 

 

Established by the Commissioner for Children and Young People (Scotland) Act 
2003 the Commissioner is responsible for promoting and safeguarding the rights of 
all children and young people in Scotland, giving particular attention to the United 
Nations Convention on the Rights of the Child (UNCRC).  The Commissioner has 
powers to review law, policy and practice and to take action, including through the 
courts, to promote and protect rights. The Commissioner is fully independent of the 

Scottish Government and the Parliament. 

 
 
We welcome the opportunity to provide evidence to the Justice Committee on its inquiry into 
“The Provision of Mental Health Services in Secure Care Units and in HMP YOI Polmont”.  
 
We have focused our response on the human rights issues raised by deprivation of liberty 
for children, informed by our experience of participating in the inspection of Polmont YOI, 
and by a number of cases which we are aware of.  
 
Deprivation of liberty is one of the most serious intrusions the State can make in the life of a 
child and children detained are often some of the most vulnerable in society. It is important 
to note however that they are not a homogenous group (in terms of age, stage of 
development, gender, physical or mental disability, substance abuse, prior experience of 
violence and exploitation, level of education etc)  so their needs must be considered, 
assessed and met on an individualised basis. A human rights based approach enables this 
to take place.  
 
There are a number of international instruments which create obligations on the Scottish 
Government and a number of principles which can be drawn from those instruments. In 
particular: 
• detention of children should be a measure of last resort, 
• take place for the shortest possible time, and 
• be in an age-appropriate facility capable of meeting the child’s needs. 
 
 
Deprivation of liberty: general principles  
First and foremost, Article 5 of the European Convention on Human Rights (ECHR) provides 
that no one shall be deprived of their liberty except in accordance with a procedure 
prescribed by law and in a defined set of circumstances. Those relevant to children are; 
 

 the detention of a minor by lawful order for the purpose of educational supervision…; 

 the lawful detention … of persons of unsound mind…; 

Article 8 of the ECHR requires the State to respect the individual’s right to family life. 
Interference must be in accordance with the law and necessary in a democratic society “…in 
the interests of national security, public safety or the economic well-being of the country, for 
the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others.”  
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Article 40 of the UN Convention on the Rights of the Child recognises that children accused 
of having infringed the law have the right to be treated “…in a manner consistent with the 
child’s sense of dignity and worth, which reinforces the child’s respect for human rights and 
fundamental freedoms of others and which takes into account the child’s age and the 
desirability of promoting the child’s reintegration and assuming a constructive role in 
society.”  
 
Article 37(b) and (c) of the UN Convention on the Rights of the Child provides that: 

 Every child deprived of liberty shall be treated with humanity and respect for the 
inherent dignity of the human person, and in a manner which takes into account the 
needs of persons of his or her age. 

 Detention of children should be used as a measure of last resort and for the shortest 
possible time. 

 Every child deprived of liberty shall be separated from adults unless it is considered 
in the child's best interest not to do so. 

 Every child deprived of liberty shall have the right to maintain contact with his or her 
family through correspondence and visits, save in exceptional circumstances. 

 Every child deprived of liberty shall have the right to prompt access to legal and other 
assistance and the right to challenge their detention before a court or tribunal. 
 

Both Articles 40 and 37 must be read alongside Article 3 of the UNCRC, which requires the 
best interests of the child to be a primary consideration in all actions concerning them, and 
Article 16 which broadly reflects Article 8 of the ECHR in requiring that children shall not be 
subjected to arbitrary or unlawful interference with their privacy, family, home or 
correspondence 
 
These principles are reinforced in a number of international instruments, including 
the Council of Europe Guidelines on Juvenile Justice which make clear that: 

 Children should be informed about their rights and be supported to participate in 
proceedings affecting them. 

 Children’s best interests must be a primary consideration in all matters affecting 
them. 

 Children should be treated with care, sensitivity, fairness and respect. 
 The rights of children shall be secured without discrimination on any grounds. 
 The principle of the rule of law should apply fully to children as it does to adults. 

 
 

Higher standards of protection 
The Council of Europe Guidelines make clear that children are entitled to a higher standard 
of protection when in conflict with the law. This is especially true in relation to detention. 
Children should be treated with care, sensitivity, fairness and respect, with special attention 
given to their well-being and needs, which includes respect for their physical and 
psychological integrity. We welcome the development of National Standards for Secure Care 
in this regard, which should be drafted to be rights-based and easily understandable to 
children and young people. It is also important for young people to have access to child 
friendly complaints mechanisms, so that practice and policy can be challenged when 
necessary.  
 
Last resort 
The UNCRC, the United Nations Rules for the Protection of Juveniles Deprived of their 
Liberty and the Council of Europe Guidelines make clear that imprisonment should be used 
as a last resort. This is particularly the case for pre-trial detention (called remand in 
Scotland). 



REF NO. J/S5/19/SCCYP/15 
 

3 
 

The UN Rules state that children who are subject to pre-trial detention are presumed 
innocent and shall be treated as such. Detention before trial should only take place in 
exceptional circumstances and all efforts shall be made to apply alternative measures. 
 
The Council of Europe Guidelines state that special efforts must be undertaken to avoid pre-
trial detention. 
 
The CRC specifically addresses pre-trial detention in its General Comment No. 10. It says 
that: 

 Pre-trial detention should only be used where there are clear reasons set out in law, 
for instance where the child is an immediate danger to himself or to others. 

 An effective package of alternatives must be available to ensure that deprivation of 
liberty is only used as a measure of last resort. 

 States parties should take adequate legislative and other measures to reduce the 
use of pretrial detention. 

 Use of pretrial detention as a punishment violates the presumption of innocence. 
 The duration of pretrial detention should be limited by law and be subject to regular 

review. 
 
This flags the importance of ensuring that the process through which children are deprived of 
their liberty is robust. This includes decisions made by the Police, Crown Office, Reporter, 
Children’s Hearing, Sheriff, Chief Social Work Officer and Head of Unit. Getting these 
decisions right, and locating them within the broader GIRFEC/Whole Systems Approach 
framework will help to ensure that children’s rights are respected at each stage, that only 
those children who need to be are deprived of their liberty, and that they can be properly 
supported within places of detention.  
 
Conditions of detention 
The Committee also comments on the environment in which children are detained, saying 
that separate facilities must be established for children deprived of their liberty, which 
includes distinct, child-centred staff, personnel, policies and practices. These should be in 
keeping with the rehabilitative aims of such a placement. 
 
The UN Rules state that every juvenile shall receive adequate medical care, both preventive 
and remedial, including dental, ophthalmological and mental health care. Both the UN Rules 
and the Committee state that every child has a right to be examined by a physician 
immediately upon admission to a detention facility, for the purpose of recording any evidence 
of prior ill-treatment and identifying any physical or mental condition requiring medical 
attention. 
 
The Council of Europe Guidelines makes clear that deprivation of liberty must not restrict 
any other children’s right other than the right to liberty. 
 
We welcome the HMIPS report into Mental Health Provision at Polmont, which casts doubt 
over whether current mental health provision meets the particular needs and vulnerabilities 
of children in detention. The report also raises concerns, which we share, about the 
availability of educational and leisure opportunities. 
 
Separation from adults 
The UN Committee points out in its General Comment No.10 on Children’s Rights in 
Juvenile Justice that “there is abundant evidence that the placement of children in adult 
prisons or jails compromises their basic safety, well-being, and their future ability to remain 
free of crime and to reintegrate”. It says that although children may be detained with adults if 
it is in their best interests to do so, this should be interpreted narrowly. “The child’s best 
interests does not mean for the convenience of the States parties”. 
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We welcome therefore the recommendations in the inspection report of HMP YOI Polmont, 
to which our office contributed as a guest inspector, focusing on the extent to which 
children’s human rights are respected, protected and fulfilled in the facility. Particularly 
significant is the strong recommendation for the Scottish Government to review the 
appropriateness of Polmont as a location to detain children. Children should never be 
detained with adults. Instead, the Scottish Government should ensure that appropriate 
secure accommodation is available to meet the needs of these vulnerable children. This 
must include the type of care best suited to the child’s needs and designed to protect their 
physical and mental integrity and wellbeing. 
 
Cross-border placements 
We note and agree with the concerns that have been expressed about the pressure that 
English placements are imposing on the Scottish secure estate and the potential for beds 
not to be available for children who need them. We understand that the secure units 
themselves are considering taking steps to manage that pressure by instituting a cap on 
cross-border placements. The Centre for Youth and Criminal Justice (CYCJ) notes in its 
evidence that the 2017-18 Children’s Social Work Statistics indicate an increase of 89% in 
the average number of residents from outside Scotland, most of whom were from England.  
 
In addition, we have recently become aware of a number of incidents where English children 
have been deprived of their liberty in Scotland in privately run residential units (ie not in the 
secure estate). They have been placed there by English local authorities on the authority of 
orders made under the inherent jurisdiction of the English High Court. However, these orders 
are not enforceable in Scots law, meaning that the children are being unlawfully deprived of 
their liberty. In one case, a child has been unlawfully detained in Scotland for almost a year.  
 
These matters are now the subject of a petition before the Court of Session and we have 
been granted leave to intervene by the Court in the public interest.  
 
It is important that the Committee is aware of this case in terms of the work it is conducting 
into secure accommodation and the detention of children. However, it is a live case involving 
a vulnerable child whose privacy is rightly protected by order of the Court. We are therefore 
constrained in how much we can discuss it at this stage. We would however be happy to 
discuss it further once the case has concluded and the law has been clarified.   
 
 
 
 
 
 
  

  
 


