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Justice Committee 
 

Remand 
 

Written submission from the Sheriffs’ Association 
 
Introduction 
 
1. This written submission by the Sheriffs’ Association is made in response to the 
request by the Justice Committee of the Scottish Parliament on 25 January 2018 to 
provide written submissions on 5 questions arising from its earlier “round table session” 
on 16 January 2018 concerning the use of remand in Scotland and associated matters. 
 
2. The Committee will appreciate that the time provided for this written response 
has been rather short. This response is therefore necessarily relatively brief. 
Nonetheless, the Association hopes that what it has to say may be of assistance to the 
Committee. 
 
3. We should emphasise at the outset that the Sheriffs’ Association, which is the 
representative body of Sheriffs, does not normally take positions on matters of public 
policy. Those matters are of course for Parliament to decide. We do not engage in 
debate on matters of political controversy. The role of our members is to interpret and 
apply the law as they find it, which of course includes legislation passed by the Scottish 
Parliament. This written submission should be understood in the light of those 
observations. 
 
4. Before dealing directly with the five questions put to the Association by the 
Committee, we think it is important at the outset to make some preliminary remarks 
about some of the legal context in which the current discussion among the Justice 
Committee takes place. We hope these remarks might shed some light on at least 
elements of the discussion by the Committee on 16 January 2018. 
 
Bail legislation 
 
5. Although the Committee’s discussions appear to centre on the use of remand, 
we suggest it might be more useful to approach the issue by considering how courts 
consider the question of bail applications. The criminal courts decide whether a person 
brought before it shall be admitted to bail or not. If that person is not admitted to bail 
(and assuming s/he is not merely ordained to attend as often happens in the case of 
minor alleged offences summarily prosecuted) then s/he is placed in custody until 
liberated; or remanded (though that term is not found in the legislation). S/he will 
normally then be kept in custody in the remand section of a prison.  
 
6. In seeking to understand why some persons who are brought before the criminal 
courts are admitted to bail and some are not, it is helpful to consider the content of the 
legislation relating to bail. 



2 

 
7. That legislation is found within Part III of the Criminal Procedure (Scotland) Act 
1995, which legislation has been substantially amended by the Scottish Parliament over 
the years. It is that legislation which Sheriffs apply when deciding whether to admit and 
accused or offender to bail and it is that legislation which sets out the criteria which 
must be applied when deciding whether to admit a person to bail (which is the most 
common result) or to refuse bail, (with the effect that the person is placed in custody 
until liberated in due course). 
 
8. The Committee is of course no doubt familiar with that legislation. It might be 
helpful and convenient nonetheless to set out briefly some of the salient aspects of that 
legislation. There is of course no substitute however for reference to the legislation itself 
for an account of the law in this area: this brief summary does not in any way attempt to 
be comprehensive or definitive. 
 
9. On the first occasion on which a person is brought before the court, the Sheriff 
shall either admit or refuse to admit that person to bail after having given that person 
and the prosecutor an opportunity to be heard. There are strict time limits. Importantly, 
the legislation provides that there is a presumption that bail is to be granted to an 
accused unless there is a good reason for refusing bail. In all cases, the court has to 
have regard to the public interest. Public interest includes, without prejudice to the 
generality of that term, reference to the interest of public safety. Section 23C of the 
1995 Act sets out the grounds which are relevant to the question of bail, all of which 
have to be carefully considered by the Sheriff after having heard submissions from the 
Crown and the defence. The following is a simplified summary.  
 
10. Section 23C provides that the following are grounds on which it may be 
determined there is a good reason for refusing bail.  
 

 Any substantial risk that the person might if granted bail abscond or fail to appear 
at a diet of the court as required;  

 any substantial risk of the person committing further offences if granted bail;  

 any substantial risk that the person might if granted bail interfere with witnesses 
or otherwise obstruct the course of justice  

 and any other substantial factor which appears to the court to justify keeping the 
person in custody.  

 In considering these grounds, the court must have regard to all material 
considerations including the following examples. Those are:  

 the nature, including level of seriousness of the offence(s) 

 the probable disposal of the case if the person were convicted of the offences; 

  whether the person was subject to a bail order when the offences are alleged to 
have been committed;  

 whether the offences before the court are alleged to have been committed while 
the person was subject to another court order or while the person was on licence 
or during a period during which sentence was deferred 

 the character and antecedents of the person:  
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o including any prior convictions,  
o whether he has previously contravened a bail order or other court order, 
o whether he has previously breached the terms of any release on licence 

or parole and  
o whether the person serving or has recently served as served a sentence 

of imprisonment in connection with such matters.  

 The court also needs to consider the associations and community ties of the 
person. 

 
11. Thus, it can readily be seen that Parliament has specified not only that the court 
is obliged to take into account all material circumstances, and the public interest (which 
includes considerations of public safety) but has also specified with a great degree of 
precision what considerations and other matters the court has to take into account 
before the court makes the decision as to whether bail is to be granted. Furthermore, 
before any decision is made on the question of bail, the court must take account of all 
submissions made to it by the Crown and by the defence. In all cases, the Crown 
indicates its position on whether bail should be granted or not and where it is opposed 
to bail, the Crown is obliged to provide reasoned submissions, which it frequently does 
by way of reference to a copy of the accused’s record of previous convictions. Such a 
record includes brief details of all previous convictions, the nature of the convictions and 
whether any of those convictions were committed whilst on bail. The court is not bound 
either by the presence or absence of opposition to the granting of bail. In practice 
however it is fairly unusual for the court to refuse bail if the Crown is unopposed. By 
contrast, it is not unusual for the court to grant bail even if the Crown is opposed. It 
should also be understood that if bail is granted, it is granted always subject to standard 
conditions which include a requirement that the accused does not offend, does not 
interfere with the course of justice, does not interfere with witnesses, co-operates with 
the preparation of reports and turns up for future court hearings. The court may also 
impose, in addition, special conditions if they would be of assistance to support the 
standard conditions. Frequently, such special conditions include a prohibition on the 
accused entering the locus of the alleged offence or contacting the complainer and 
witnesses. Sometimes, a curfew is also imposed as a special condition.  
 
12. If the defender fails to attend a later court hearing or breaches a special 
condition, that is a separate offence. Offending whilst on bail creates an aggravated 
offence, which may increase severity of punishment. 
 
13. In exercising the jurisdiction and discretion placed on the Sheriff by Parliament, 
the Sheriff requires therefore to take into account a large amount of information and 
considerations, often conflicting and, while taking account also of the public interest, has 
to decide whether the statutory presumption of the grant of bail (with limited exceptions) 
should be disapplied in the circumstances of the particular case before him or her. 
Every case is different and every case has to be considered afresh. It is often a difficult 
task. 
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14. Once the Sheriff has made his or her decision, s/he is obliged to give reasons for 
that decision in open court and the decision is formally recorded in the minutes of the 
court. When bail is granted, the bailee is then given a copy of the bail order which sets 
out the detailed conditions of bail 
 
15. Appeal. It should also be understood that a refusal of bail, leading to the accused 
or offender being detained in custody/remanded is appealable. The person refused bail 
may appeal immediately or at any time thereafter against the refusal of bail to the 
appropriate appeal court, which in the case of the Sheriff Court is the Sheriff Appeal 
Court. The procedure is simple and quick. On a note of appeal being lodged, the Sheriff 
is obliged forthwith to prepare a report for the Appeal Court setting out the reasons for 
the decision to refuse bail. Typically, that is very soon after the receipt of the note of 
appeal. That report is then immediately transmitted to the Sheriff Appeal Court and a 
hearing is then heard on the appeal soon thereafter. The remanded person then has a 
full opportunity to make the same or amended submissions to the Appeal Court which 
has full powers to overturn the decision of the Sheriff and grant bail. That right of appeal 
accordingly provides an important safeguard for those who believe they have been 
wrongly denied bail. Separately, the legislation provides for a right of a bail review 
before a Sheriff where there has been a relevant change of circumstances. 
 
16. Summary on legislative framework. In summary then, it may be thought that 
Parliament has provided a very detailed fully considered framework within which 
Sheriffs are obliged to make decisions on bail starting with the presumption (in the great 
majority of cases) that a person appearing before the Sheriff is entitled as of right to 
bail, on conditions. The legislation also provides for a swift, simple appeal and review 
process. In practice, the great majority of those appearing before Sheriffs in the Sheriff 
court are either ordained or admitted to bail. When applying the statutory criteria, it is 
sometimes the case that the Court finds it necessary, considering the statutory criteria, 
to refuse bail and have the accused or offender remanded into custody. As a matter of 
law, that cannot be done without good reason. 
 
17. With that brief explanation of the legislative framework, we turn now to attempt to 
deal with particular questions put to the Association by the Committee. 
 
Committee Questions to the Association 
18. The first question asks whether we can provide further information on the 
reasons for remand to custody and whether any data is held as to why the court decides 
to remand to custody. We respond by saying that the reasons for remand into custody 
must in all cases be based on the legislation which we have referred to above. 
Furthermore, as we noted above, the reasons for remanding a person to custody are 
provided at the time in open court. Furthermore, if the remanded person appeals, the 
Sheriff is obliged to provide a report to the Appeal Court explaining the reasons why bail 
was refused.  
 
19. The second question asks whether we have any data or views on how often 
remand is used to ensure court attendance. We respond as follows. We hold no data on 
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that question. We note however that the grounds contained within section 23C relevant 
to the question of bail refer to any substantial risk that the person might if granted bail 
abscond or fail to appear to diet of the court. Thus, that is a relevant matter to consider 
when considering the bail question. Furthermore, the court is obliged to consider 
previous convictions and if there have been any previous convictions for failing to turn 
up in court, that will be revealed in that report. If the Sheriff considers that there is a 
substantial risk that the person might abscond or fail to appear at a diet of court, s/he is 
entitled, whilst taking into account, all other relevant matters, to refuse to admit the 
person to bail. That however is not inevitable even where it is shown that a person has 
previously failed to attend court. It is simply one matter which requires to be taken into 
account amongst many others. 
 
20. The third question asks what information is available to the court when making its 
decision on whether to remand to custody, including information from the Criminal 
Justice Social Work Department. We respond as follows. The information available is, 
firstly, everything submitted by the Crown, which may include the accused’s previous 
convictions and sometimes other matters known to the Crown relating to the accused 
and his history. Secondly, anything which may be supplied by the defence agent, which 
in practice will be oral submissions pertinent to the statutory criteria together, 
sometimes, with documentary material relating to the person’s personal circumstances. 
Often, though not always, there may be a Criminal Justice Social Work representative 
present in court and sometimes it may be helpful to make enquiries of that person if it is 
known that the accused or offender has had prior involvement with the criminal justice 
social work authorities. Sometimes information that can be supplied at short notice, 
orally or in writing, which may be of assistance to the Court in making its decision. 
Obtaining that information typically may involve a short adjournment to enable that 
information to be sourced. 
 
21. The fourth question asks about the availability of social work services in courts 
across Scotland. All we are able to say at this stage is that the availability of social work 
services in courts across Scotland varies to some extent and is not uniform. All courts 
will have some form of service provided by the criminal justice social work services 
according to local conditions and circumstances. We do not however have any kind of 
comprehensive or authoritative information on this subject.  
 
22. The final question asks about the availability of alternative is to remand such as 
bail supervision and refers to evidence suggesting that such alternatives are not 
consistently available throughout Scotland. We agree with that suggestion. Bail 
supervision schemes are not universally found throughout Scottish courts. Where they 
are found, anecdotal evidence suggests that they may be of assistance in some cases 
in order to help buttress standard bail conditions. However, we do not have any 
empirical evidence in relation either to the regional availability of such alternatives or to 
their effectiveness. We regret therefore that we are unable to help the Committee 
further in that regard. 
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23. In conclusion, we hope that this relatively brief response to the Committee’s 
enquiries is of some assistance to the Committee and we are grateful to the Committee 
for providing this opportunity to respond to it. 
 
Sheriffs’ Association 
2 February 2018 


