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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM LAW SOCIETY OF SCOTLAND  

The Law Society of Scotland is the professional body for over 11,000 Scottish 

solicitors. With our overarching objective of leading legal excellence, we strive to 

excel and to be a world-class professional body, understanding and serving the 

needs of our members and the public. We set and uphold standards to ensure the 

provision of excellent legal services and ensure the public can have confidence in 

Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective 

solicitor profession working in the interests of the public and protecting and 

promoting the rule of law. We seek to influence the creation of a fairer and more just 

society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.  

Our Criminal Law Committee welcomes the opportunity to consider and respond 

regarding the Presumption Against Short Periods of Imprisonment (Scotland) Order 

2019 (2019 Order).1 

The committee has the following comments to put forward for consideration: 

Question 1: How the current presumption against short sentences of up to 3 

months has worked in practice, including the impact of the presumption on 

offenders, victims and their families, and criminal justice stakeholders. 

The principles that supported the introduction of the presumption against short 

sentences of up to 3 months are similar to those that support the discussion of 

extending that presumption to sentences of up to 12 months. The important point to 

stress is that it is a presumption in respect of sentence to be imposed and not setting 

out a mandatory position. This leaves the question of the type and the length of the 

sentence to be imposed to the presiding judge to decide which is essential. The 

judge has the flexibility to decide on a case by case basis according to the case’s 

facts and circumstances as to what sentence to impose, bearing in mind the 

purposes in imposing any sentence which are: 

“various: [including] protection of society, deterrence of the offender and of others 

who might be tempted to offend, retribution and reform. The purposes overlap and 

none of them can be considered in isolation from the others when determining what 

                                            
1 https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/111877.aspx 

https://protect-eu.mimecast.com/s/xyR3ClO60sD0G4cGAyCB?domain=parliament.scot
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is an appropriate sentence in a particular case. They are guideposts to the 

appropriate sentence…”2 

The judge has also to consider what statutory restrictions to sentence apply, any 

sentencing guidelines issued by the Scottish Sentencing Council3 and any 

presumption as to the nature of the sentence that applies. Thereafter, sentence 

discounting may be required to reflect any early plea. It is a matter for the judge to 

decide whether to give a discount in a sentence and how much a discount should be.  

When considering how effective the presumption against sentences up to 3 months 

has been, without figures to compare and contrast a range of factors such as 

reoffending rates and public safety perceptions, it is difficult to know: 

• how many sentences of 3 months or less have been imposed  

• the reasons as to why 

• the effect of such sentences  

These are the sentences which can and should be examined to ascertain why a 

short-term custodial sentence was imposed. Exactly what the impact of that 

sentence was as far as the offender was concerned, their family and any victim need 

to be considered and set against the reasons why a short sentence was imposed. 

These categories of cases would be interesting to examine in depth when 

considering introducing the extension to the presumption as this would provide 

valuable insights as to the type of sentences which have not been affected by the 

presumption. If research has been commissioned, this would be useful to see.  

From the committee’s perspective, we consider that short-term sentences are not 

meaningful or constructive and tend not to benefit the community nor the offender.  

There are, of course, occasions where a custodial sentence is the only option and a 

short-term custodial sentence is the appropriate length of sentence to be imposed. 

However, as highlighted above, such cases ought to be the exception rather than the 

rule. We have all seen offenders given short(ish) term sentences which all build up 

so they can appear to be “serving life imprisonment by instalment.” Those suffering 

from that sort of chaotic lifestyle are unable to remain in the community for such 

periods that might allow them stability or an opportunity to review underlying issues 

such as their addiction, whether through alcohol, drugs, mental health or any 

combination. The community is far better served by disposals that allow a greater 

opportunity to rehabilitate the offender. Extending the presumption to sentences 

longer than 3 months would enhance these opportunities.  

                                            
2 https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/purposes_of_sentencing.html 
Veen v The Queen (No 2) (1988) 164 CLR 465 
3 Only one Sentencing Guideline exists at present refers to the Principles and purposes of sentencing 
guideline https://www.scottishsentencingcouncil.org.uk/sentencing-guidelines/guidelines-in-
development/principles-and-purposes-of-sentencing-guideline/  

https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/purposes_of_sentencing.html
https://www.scottishsentencingcouncil.org.uk/sentencing-guidelines/guidelines-in-development/principles-and-purposes-of-sentencing-guideline/
https://www.scottishsentencingcouncil.org.uk/sentencing-guidelines/guidelines-in-development/principles-and-purposes-of-sentencing-guideline/
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Question 2: The proposed extension of the presumption to sentences of up to 

12 months including:  

(a) the potential impact of this change on offenders, victims and their families, 

and criminal justice stakeholders  

We support the presumption against short sentences generally as the imposition of a 

custodial sentence affects not only the offender but also their family and 

employment, current and future, which can outweigh the benefit obtained from public 

protection or deterrence. Custodial sentences come with a cost and as well as 

excluding the offender from society, there is a need to use that opportunity, if 

incarcerated, for the purposes of their education, enhancement of skills and 

rehabilitation. We understand that short sentences do not allow these opportunities 

to be explored or fully utilised. There may also be little evidence to suggest that short 

sentences necessarily operate as an effective deterrent for the offender or those who 

are likely to offend.   

It represents quite a substantial increase to go from a presumption against 

sentences of up to 3 months to substituting 12 months which in effect, section 2 of 

the 2019 Order does by amending section 204(3A) of the Criminal Procedure 

(Scotland) Act 1995.  

We understand that any sentences of less than 12 months do not offer the prison 

service opportunities to re-educate, prevent reoffending or undertake upskilling. This 

proposed increase, once introduced, should have a significant impact on the Scottish 

criminal justice system with a sizeable reduction in the number of offenders serving a 

summary sentence.  

It is important to recognise that there will still be a number of cases where a custodial 

sentence must be imposed. There are a number of reasons why this may arise as to 

why the offender is not suitable to be given a non-custodial sentence. This may be 

as a result of previous record, the nature of the offence itself, the risk of re-offending, 

lack of remorse and the danger to the community. 

However, it may be better to increase the presumption on an incremental basis firstly 

to 6 months to obtain the necessary evidence to support the further increase to 12 

months.  

However, we have a number of concerns with the increase in the presumption 

irrespective of whether it becomes 6, 9 or 12 months: 

• This will simply not work unless there is significant investment in community-

based disposals and an opportunity for rehabilitation in the community 

• The Crown prosecute a significant number of cases on summary complaint 

that would in the past have tended to be prosecuted on indictment which has 

the effect of reducing the sentence which can be imposed.  
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• There may also be a number of cases where society may be concerned at the 

prospect of custody not being an option for the court when the judge is 

choosing a sentence 

• Society’s expectation and understanding of sentences such as Community 

Payback Orders  

 

(b) the practical and financial impacts of this proposed extension, such as 

resources or training that may be required.  

As far as training is concerned, this will be required for:  

• Judiciary: They are the decision-makers following any conviction for imposing 

sentence. This is a matter for all judges, JPs and sheriffs, and the 

responsibility of the Judicial Institute for Scotland.4  

• Practitioners: This will lie mainly with those solicitors undertaking defence 

work as the presumption should not affect the discretion of the Crown to 

prosecute in the courts of their choice. The defence will need to factor in the 

presumption when tendering their plea in mitigation in suggesting realistic 

disposals to their clients’ cases.  

• Public: While not necessarily formal training, the public need to be aware that 

the operation of the presumption does not mean that the courts are being soft 

on criminals. They need to understand the complex nature of sentencing (as 

highlighted in our answer to Question 1), the discretion of the judge in electing 

for a particular sentence and the scope or range of sentencing options. They 

need to be informed in order to be realistic as to what the likely sentence to be 

imposed in any case may be. How to inform the public does seem to be very 

important and runs in tandem with the passing of the 2019 Order. The role of 

the Scottish Sentencing Council would seem the best placed to advise the 

public as to the complexity of sentence.5  

Question 3: Any other views relation to proposals, for example: 

(a) whether there are specific offences to which the presumption should not 

apply  

It may be problematic to specify any offences which should attract a custodial 

sentence and then be excluded from the operation of the presumption.  

There may be cases though that the offender will already have been remanded in 

custody up to 40 days prior to his trial. If then convicted, the reasons for their remand 

may be pertinent in relation to the choice of the sentence to be imposed.  

  

                                            
4 http://www.scotland-judiciary.org.uk/59/0/Judicial-Training  
5 https://www.scottishsentencingcouncil.org.uk/about-us/aims-and-accountability/  

http://www.scotland-judiciary.org.uk/59/0/Judicial-Training
https://www.scottishsentencingcouncil.org.uk/about-us/aims-and-accountability/
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(b) whether a figure other than 12 months would be more appropriate  

We refer to our answer to Question 2. We tend to consider that any increase in the 

presumption against short sentences should be restricted to 6 months and then 

considered further.  

(c) where there should be an outright ban against sentences of a particular 

length  

There should not be any outright ban on any sentence that removes the judge’s 

discretion on sentencing to what they feel is appropriate in the circumstances. If any 

ban on sentencing to a particular length was envisaged, this should be undertaken 

by primary legislation as it represents substantial legislative change. This could 

require the changing of the sentencing parameters for the relevant court (i.e. the JP 

court to exclude any possible imposition of a custodial sentence) or in the sentence 

for any relevant offence being restricted to exclude a custodial disposal.  

There are many convictions meantime which do not normally result in a custodial 

sentence being imposed such as assaults with no/minimal injury, low grade public 

order violations such as breach of the peace or contraventions of section 38 of the 

Criminal Justice and Licensing (Scotland) Act 2010, offences relating to possession 

of lower level-controlled drugs, road traffic cases and thefts. From the public safety 

perception to remove any prospect of any of these cases attracting custody totally 

would not seem to be appropriate. The possibility of a conviction for such an 

offence(s) in certain circumstances meriting a custodial disposal must be preserved.  

We have already highlighted the range of complex factors that any judge needs to 

consider in relation to sentencing. There is also a balance as to whether 

incarceration is "necessary," having regard to the proportionality of such a disposal 

in all the circumstances. Careful judgment is needed when considering the issue of 

proportionality.6 

The case of Gorrie7 sums up the need to retain judicial discretion in providing for the 

full range of sentences to be imposed. It states clearly when considering whether the 

sentence to be imposed is inappropriate or excessive in domestic terms, it needs to 

have regard to all the circumstances, including, in that case, the interference with the 

child's private or family life (which is becoming an area with which the courts are 

increasingly concerned and little may yet exist in respect of substantive case law so 

sheriffs will have different ways and experience to factor that aspect in.)  

“Where the case stands on the cusp of custody the balance is likely to be a 

fine one.”8  

                                            
6 R v Petherick (2013) 1 Cr App R (S) 116 (Hughes LJ at para 18) quoted in Gorrie v Procurator 
Fiscal, Haddington [2014] 10HCJAC   
7 Gorrie v Procurator Fiscal, Haddington [2014] 10HCJAC 
8 R v Petherick (2013) 1 Cr App R (S) 116 
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That balance, therefore, may tip in favour of a non-custodial disposal where the 

rights of a third party, such as a family member, are adversely affected.  

However, as in that case, the degree of disproportionality is "inevitably progressively 

reduced as the offence is the graver."  

(d) the effectiveness of short prison sentences and community-based 

alternatives  

We would stress the roles of the Scottish Sentencing Council9 in relation to  

• Dissemination of public information 

• Production of sentencing guidelines  

 The Scottish Sentencing Council’s objectives require them to: 

• prepare and publish sentencing guidelines  

• produce information about sentences handed down by the courts. 

 They aim to: 

• promote consistency in sentencing  

• assist the development of sentencing policy  

• promote greater awareness and understanding of sentencing. 

They have therefore opportunity to raise awareness of the presumption for the public 

by seeking to inform them as to the purpose and complexity of sentencing. There is 

a role for the prosecution too to ensure when involved with victims that they have 

realistic expectations of the likely sentence in cases in which they have been 

involved.  

There is scope too for the Scottish Sentencing Council to issue guidelines to the 

judges as to sentencing and how any presumption should operate.  

 

                                            
9 https://www.scottishsentencingcouncil.org.uk/about-us/aims-and-accountability/  

https://www.scottishsentencingcouncil.org.uk/about-us/aims-and-accountability/assisting-policy-development/
https://www.scottishsentencingcouncil.org.uk/about-us/aims-and-accountability/

