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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM DR SARAH ANDERSON, DR JOHANNE MILLER, DR 

KIRSTIN ANDERSON 

We welcome the proposed extension of the Presumption Against Short Sentences 

(PASS) to include prison sentences up to 12 months. 

Prison is a site of harm, and undermines desistance from crime 

The pains of imprisonment are well-known and include the loss of liberty, desirable 

goods and services, heterosexual relationships, autonomy, and security (Sykes, 

1958/2007). We recognise the considerable efforts undertaken by the Scottish 

Prison Service to move towards a more “asset and desistance based” approach (set 

out in their 2013 organisational review Unlocking Potential, Transforming Lives). 

Nevertheless, this does not change the fact that prison is far from the optimum 

environment for supporting moves away from crime (“desistance”) and can 

undermine – or “frustrate” (Wright, 2017) – naturally-occurring desistance processes. 

Desistance is reinforced through belonging and social integration (McNeill, 2016a), 

the antithesis to imprisonment, which is characterised by separation and exclusion. 

Prison can damage the open, trusting and reciprocal family relationships, which 

promote changes in the way the person sees themselves and their behaviour 

(Jardine, 2017). Although prison can provide an enforced period of detox, short 

prison sentences can also interrupt work to address drug problems in the community 

(Armstrong and Weaver, 2013) and research with women in English prisons 

suggests that short sentences in particular lacked capacity to support these women 

out of addiction (Wright, 2017). Within Scottish prisons, there is a shortage of 

treatment programmes for short-term prisoners serving four years or less (HMIPS, 

2018) and low engagement with those offending behaviour programmes provided 

(Scottish Prison Service, 2019). 

Prison negatively affects families 

Imprisonment – including short-term imprisonment – harms families. Research from 

England with mothers who had experienced sentences of up to a year, heard reports 

of both short and long-term effects on their children, including bed-wetting, 

nightmares and anxiety, as well as the impacts of stigma, such as bullying at school 

(Baldwin and Epstein, 2017). While the effects are likely to be particularly 

pronounced for mothers, research also suggests negative consequences from the 

imprisonment of fathers, including on emotional development (Waldegrave and 

Woodall, 2016) and education (Ryan-Mangan, 2019). Reflecting on her research 

with Scottish families affected by imprisonment, Jardine (2017) suggested that: “a 

recognition of the burden placed on some of the poorest families by imprisonment 

should cause us to reflect on the true costs of this form of punishment” (p.178). 
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Making the PASS work 

It is known that those released from short term sentences of 12 months or less are 

currently reconvicted at twice the rate of those convicted of a community sentence. 

Women and young people in particular are adversely affected by short term 

sentencing, and re-offending rates are poor: 88% of young people are reconvicted in 

two years and a further 45% receiving further custodial sentences (Scottish 

Government, 2011; on women, see also Prison Reform Trust, 2017). So, as well as 

the considerable harm done via imprisonment, the cost to society economically is 

high. 

In order for the PASS to be effective, community orders must be well-resourced and 

consideration needs to be given to how to manage non-compliance with these 

orders, without resorting to imprisonment. Currently community payback orders have 

the highest number of breaches of community disposals and differ in their 

effectiveness for specific groups: 40% of those aged under 18 do not complete their 

order (Scottish Government, 2018) resulting in reconviction, which has the outcome 

of up-tariffing these groups due to non-engagement.  

In order for the PASS to be effective, community orders must be well-resourced and 

consideration needs to be given to how to manage non-compliance with these 

orders, without resorting to imprisonment. Similarly, consideration needs to be given 

to how to respond to repeat re-offending of a non-serious nature, without resorting to 

imprisonment. We wholly concur with the important point made by Professor Cyrus 

Tata that within the presumption as currently formulated, prison continues to be seen 

as a ‘last resort’, when other options are deemed to have failed (Tata, 2016). Unless 

this is addressed, then people will continue to be subject to short-term sentences, 

even where the person poses no risk of serious harm to the community. Scottish 

research shows that, where people perceive that they are sentenced to a short 

sentence on the basis of their past history, ignoring their recent efforts at change, 

that this can undermine their belief in the system’s fairness and legitimacy 

(Armstrong and Weaver, 2010). 

Additionally, just as the community justice system must be well-resourced, so must 

community support services outside of the criminal justice system, and we welcome 

commitments in The Government’s Programme for Scotland 2017-18 to investments 

in drug and alcohol services and ending homelessness. Prison must not be seen as 

the best place for someone to receive healthcare, such as mental health or drug 

treatment, especially given what is known about the detrimental effects of 

imprisonment on health (Fernandes, 2018). As Professor Tata (2016) has argued, 

there should be a clear principle (for example in Sentencing Guidelines), that 

addressing personal needs should not be a ground for imposing a prison sentence. 
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Continued caution regarding up-tariffing 

With the extension of the PASS, there must be on-going monitoring and preventative 

strategies to ensure that there is no ‘up-tariffing’, whereby people are subject to 

longer sentences to circumvent the presumption, although we welcome the fact that 

the extension may actually reduce the risk of this practice in summary courts. 

However, ‘up-tariffing’ is also relevant to the use of community sentences. McNeill 

(2016b) noted that the imposition of community sanctions and measures in Scotland 

increased nine fold from just over 2,000 in 1977 to around 18,000 in 2008-9 (at its 

peak). This increase in community sanctions has increased alongside an increase in 

use of imprisonment, which McNeill attributes to the “dramatic decline in the use of 

financial penalties” (p.185). Consequently, it is important that attempts to reduce the 

use of short term imprisonment occur alongside efforts to reduce the use of 

community sanctions, the consideration of a wider range of disposals (including in 

some cases admonishment, absolute discharge and deferred sentences) and wider 

efforts to tackle increased punitiveness in our response to offending. 

Throughout Scotland there are excellent examples of courts engaging with 

sentencing in new ways such as the Aberdeen Problem Solving Court, Diversion 

from Prosecution, Deferred Sentencing, and Structured Deferred Sentencing which 

have had the outcome of reducing the harm and reducing incarceration rates. It is 

these areas that we should be looking to for best practice.  

Further note 

An area that needs to be addressed before the roll out of PASS, is to clarify the 

safeguards that will be put in place for victims of domestic abuse. There need to be 

clear guidelines for safeguards for this group.  
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