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Justice Committee 
Offensive Behaviour at Football and Threatening Communications (Repeal) 

(Scotland) Bill 
Supplementary written submission from Fans Against Criminalisation 

 
Conviction Rates for the Offensive Behaviour at Football and Threatening 
Communication (Scotland) Act 2012 (OBFA) 
 
The published statistics relating to this Act appear in three publications.  

1. Hate Crimes in Scotland, COPFS (http://www.copfs.gov.uk/media-
site/statistics#Hate)  

2. Charges reported under the Offensive Behaviour Act, Scottish Government 
(http://www.gov.scot/Publications/2017/06/7620/4)  

3. Criminal Proceedings in Scotland, Scottish Government 
(http://www.gov.scot/Topics/Statistics/Browse/Crime-
Justice/Datasets/DatasetsCrimProc/CPtab16) 

The first and the second are published in May/June each year and the third (in which 
the „official‟ rates are published) appears in December and is based on the year of 
disposal ie all those cases concluded in the previous financial year.  It is also on a 
person basis not on a charge basis (this can differ when one person is charged 
under two or more sections of the Act).  The earlier two are provisional, based on the 
year of the charge and on a charge (not a person) basis.  

 The published rates show the number of convictions as a proportion of the 
number of concluded cases.  

 They are not related to the number of charges in a given year unless the 
charges are made and concluded in the same year.   

 This is much less likely in the case of the Offensive Behaviour Act because 
the cases tend to take longer on average to conclude1.  

In addition, because those cases which have a guilty plea are likely to be concluded 
within one reporting period, the published statistics are likely to overestimate the true 
conviction rate to a far greater extent than the rates for other similar charges such 
Breach of the Peace or other charges which would have been used before 2012.   
Breach of the Peace cases are also more likely never to reach court in that they are 
issued with a Police Fixed Penalty Notice (10,832 in 2015-16 (37% of all PFPNs) 
whereas OBFA cases almost never do (3 in 2015-16).  This partly explains the 
speed of BoP cases through the system relative to OBFA cases. 
 

                                            
1 “The average time to progress and conclude football-related charges appears to be particularly 
lengthy; a source of frustration and unfairness felt by some fans.” 
http://www.gov.scot/Publications/2015/06/7094/4 

http://www.copfs.gov.uk/media-site/statistics#Hate
http://www.copfs.gov.uk/media-site/statistics#Hate
http://www.gov.scot/Publications/2017/06/7620/4
http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Datasets/DatasetsCrimProc/CPtab16
http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Datasets/DatasetsCrimProc/CPtab16
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Example: 2015-16 Data  
A good example of this is that for the year 2015-16 „Charges reported under the 
Offensive Behaviour Act‟ reported that there were 287 charges under Section 1 of 
the Act, 214 of which had commenced proceeding; 86 had concluded and 74 
resulted in conviction.  This was reported as a „provisional‟ 85% conviction rate.  It is 
important to note at this point that, of the 74 convictions, 65 had occurred as a result 
of a Guilty plea2 - clearly OBFA cases which conclude promptly are mainly those 
where a Guilty plea is entered.    
In the December of 2016, the Criminal Proceedings in Scotland publication reported 
that by that time 173 cases had concluded and 131 people had been convicted – 
which they report as the official rate of 75%.   
 

2015-16 Data Number of cases 
concluded 

Number of 
Guilty verdicts 

Conviction 
Rate 

Charges under the OB Act, 
Published June 2016 

86 74* 85%** 

Criminal Proceedings in 
Scotland, Published 
December 2016 

173 131 75%*** 

*65 involved a Guilty plea being entered 
**provisional 
***official rate 
 
The official rate is never corrected as more cases conclude so it will be reported in 
future tables which show conviction rates over time3.  However, that means that 113 
or more4 of the people who were charged in 2015-16, but who were not dealt with by 
the end of that year, are not included in the conviction rate and never will be.  If all of 
the missing 113 were eventually found not guilty then the actual conviction rate for 
that year would have been 46% and if all were found guilty then it would be 85%. 
The analysis of the whole period of the Act shown below suggests it is closer to the 
former.   
For other charges such as Breach of the Peace the provisional rate is unlikely to 
change as much because far fewer cases will take more than one reporting period to 
start and conclude and the provisional rate will be a better predictor of the official 
rate. 
 

                                            
2 This information came from an email from the COPFS statistician to Jeanette Findlay on 20th June 
2016.  
3 See http://www.gov.scot/Publications/2017/06/7620/4 which was published on 8/6/17 
4 It would be more if there were outstanding cases from before 2015-16 still to be concluded.  We 
know this is the case but the numbers will be relatively small so we have ignored them here in the 
interest of clarity. 

http://www.gov.scot/Publications/2017/06/7620/4
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‘True’ Conviction Rate 
Here we take all the convictions over the whole period of the Act and show them as 
a proportion of the total number of charges for the same period (March 2012-May 
2017) for which data is available. 
The total number of charges under Section 1 over the period is 1394 and the total 
number of convictions up to May 2017 was 507.  This leaves a tail of 688 cases (the 
sum of the difference between charges and concluded cases over all years) which, 
because they were un-concluded at the time of the publication of the official 
conviction rate in the relevant year, never appear in the statistics.  It has been 
confirmed to us that this data is never updated as cases conclude but this is, in any 
event, obvious if you look at the time series conviction rate tables in each successive 
publication.   
 
Therefore the true conviction rate ie the number of convictions as a proportion of the 
number of charges over the whole period of the Act cannot be known with certainty.  
If we make certain assumptions about the chance of conviction at trial for a 
contested case we can see the range that this figure can take. 
 
For instance: 

 If all of those 688 were to be found Not Guilty then this amounts to a 
conviction rate of just over 36%.5   
(507/1394)*100  = 36% 

 If they were all found Guilty (which is simply untenable as an assumption) 
then the conviction rate would be 86%. 
 

 If half were found Guilty then the conviction rate would be 61% 
 

 If a third were found Guilty then the conviction rate would be 53% 
 

 
It is likely that the number is somewhere between 36% and 61% which makes it very 
low relative to almost all other charges. The key point here is that the published data 
is particularly problematic under this charge because of the proportion of un-
concluded cases by the December of the following year.  For similar charges such as 
                                            
5 For Section 6 cases the total number of charges under Section 6 is 46 and the total number of 
convictions is 15 – a conviction rate of 33%.  

2011-12 2012-13 2013-14 2014-15 2015-16 2016-17 Total

Charges Section 1 65 267 206 193 286 377 1394

concluded 2 91 154 90 173 196

Convictions 2 67 86 76 131 145 507

Charges Section 6 0 19 11 4 6 6 46

Concluded 0 2 7 6 2 3

Convictions 0 2 6 3 1 3 15



OBR145a 

4 

Breach of the Peace, there will be a tiny proportion of unconcluded cases by the time 
of the publication of the official statistics and so the published rates are likely to be 
very close to the „true‟ rate.  
 
Conclusion 
In summary, therefore, we argue that the published conviction rates quoted are 
generally lower than those for other comparable crimes (75% as opposed to 85% for 
Breach of the Peace in 2015-16 for instance6) and that, in addition, the way they are 
calculated actually overstates them.  This is because OBFA cases  

a) proceed more slowly through the system and therefore the conviction rate 
quoted each December is likely to exclude a higher proportion of cases 
than that which would be the case for charges such as Breach of the 
Peace etc. 

b) are more likely than other charges to involve a Not Guilty plea7 . 
c) This means that the „official‟ conviction rates for OBFA cases are more 

heavily skewed towards the group of accused who are pleading guilty and 
have 100% probability of being convicted as opposed to those who plead 
Not Guilty and necessarily have a lower probability of being convicted.  

This renders the published conviction rates for the OBFA a poor basis for 
comparison with other similar crimes but are also misleading, in and of themselves, 
in that they do not ever show the proportion of all cases arising from charges during 
a given year which result in conviction. 
Two further points to note are: 

 that the numbers involved in the OBFA – usually barely making it out of 
double figures - are tiny compared to the tens of thousands of charges for 
Breach of the Peace and other similar charges.  

 That the small numbers involved lead to marked fluctuation in conviction 
rates from year to year – a point which all the statisticians responsible for the 
data have commented on.8 
 

Finally, the points made in the letter to the Justice Committee from the Chief 
Statistician, Roger Halliday, dated 5th October 2017, are accepted in every respect.  
However, he does not address the issues raised by us here as he did not have sight 
of them when the letter was written.  We are not suggesting that there have been 
errors made or that this method is not a reasonable method to use in general. 
However, as outlined above, in circumstances where cases for different charges do 

                                            
6 See Table 4a of the Criminal Proceedings publication for the full list of conviction rates since 2011-
12 http://www.gov.scot/Resource/0051/00516039.pdf  
7 This is explained by the fact that where a law is seen as lacking legitimacy, the accused is more 
likely to plead Not Guilty. See quote here from James Chalmers, Professor of Law at the University of 
Glasgow. https://www.petergeoghegan.com/2015/01/30/offensive-behaviour-bills-low-conviction-
rates/ 
8“We have now gathered data over a sufficient number of years to be able to see that the changes 
and trends from year to year are often driven by a small number of specific events, and we need to be 
extremely cautious about drawing conclusions from comparing data across different years.” 
http://www.gov.scot/Publications/2017/06/7620/1 

http://www.gov.scot/Resource/0051/00516039.pdf
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not proceed through the system at the same speed then conviction rates cannot be 
compared as straightforwardly as might be expected.  We would very much welcome 
his comments on the issues we have raised. 
 
Fans Against Criminalisation 
27 October 2017 
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