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Justice Committee 
 

Brexit and civil, commercial and consumer law 
 

Written submission from the Competition and Markets Authority 

CMA written evidence to House of Lords Justice Sub Committee 12 September 2017 

 

The CMA 

1. The Competition and Markets Authority („CMA‟)1 is the UK‟s primary competition 

and consumer authority. It aims to make markets work well for consumers, 

businesses and the economy. It is submitting this note of the key points it 

wishes to draw to the attention of the Committee in advance of giving oral 

evidence on 12 September to assist the Committee at that hearing. In parallel, 

the CMA has also recently provided a written note answering a number of 

questions concerning the implications of UK Exit from the European Union 

(hereafter “Exit”) for competition law. A copy of that note is also attached.  

 

Summary 

2. In this note the CMA makes the following points concerning the effect of Exit 

from the European Union on consumer law enforcement: 

 

a. A key feature of the EU single market is the extent of harmonisation of 

consumer protection laws and standards (in some areas EU law sets 

minimum standards, in others it is completely harmonised).  These 

standards operate alongside other EU arrangements (freedom of 

establishment, freedom to provide services, and the application of non-

discrimination principles to them) to enable effective cross-border 

trading by businesses (and to allow consumers to hold consistent 

expectations and enable enforcers to adopt a common position in 

tackling issues affecting consumers across many Member States). 

 

b. There are currently in place in the EU a variety of  measures to ensure 

the enforcement of these standards, including for:  

 

i. Cooperation between consumer enforcement authorities 

ii. Standing for enforcers from one Member State to appear in 

courts in other states 

iii. Determination of the jurisdiction of courts to hear cross-border 

disputes  

                                                           
1
 The CMA came into existence on 1 April 2014, inheriting its functions from the Competition 

Commission and the Office of Fair Trading (“OFT”) which were abolished. Some OFT consumer 
functions were transferred to other bodies including the Financial Conduct Authority, Citizens Advice 
and to local authorities. For more details see CMA 58. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/546521/cma58-consumer-protection-enforcement-guidance.pdf
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iv. Resolving the applicable law to determine cross-border disputes 

v. The reciprocal recognition and enforcement of enforcement 

measures and judgments. 

 

c. In negotiations for Exit, it will be important to agree arrangements that 

retain as far as possible the benefits of the measures referred to in 

paragraph 2(b) above for businesses and consumers.  

 

d. In this note the CMA focuses in particular on its own role, namely 

enforcing the law, with a particular focus on co-operating with other 

authorities. It notes that the government has recognised the importance 

of dealing with the other areas mentioned above in its future 

partnership paper.2 

 

e. In summary in respect of cross border enforcement co-operation, the 

CMA considers it is important that four key elements are provided for: 

 

i. A clear legal basis and mechanism for efficient bilateral and 

multilateral evidence sharing and alerts 

ii. The legal power to obtain evidence to assist overseas enforcers 

iii. The legal power to enforce to stop infringements and obtain 

remedies for consumers in a cross border transaction 

iv. The legal ability and mechanism for UK and EU enforcers to 

work jointly to tackle regional wide issues and multinational 

companies. 

 

f. There are a number of potential options for providing for these 

elements. The CMA notes that all of these are currently provided for by 

the EU CPC Regulation and Injunctions Directive. One option would be 

for the UK to seek to remain a part of the CPC network, or to agree a 

comparable framework. Another option would be for a looser bilateral 

agreement to enforce, based on non-EU cross border enforcement 

provisions, such as those in place in the United States of America.  

 

Scope of this note 

3. This note focuses on the importance of co-operation in  cross-border 

enforcement of consumer laws by public authorities, where the CMA has 

particular experience.  The central point it makes is that as cross-border trade 

affecting consumers develops, particularly trade by digital means, both with EU 

Member States and third states, it is important that UK consumer enforcement 

authorities should have the means to protect UK consumers affected by such 

trade. This will include ensuring that effective reciprocal mechanisms allowing 

                                                           
2
 Providing a cross-border civil judicial cooperation framework 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004R2006-20160109&from=EN
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/639271/Providing_a_cross-border_civil_judicial_cooperation_framework.pdf
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for cross-border co-operation on enforcement with EU Member States continue 

to exist after UK exit.  

 

4. We cannot necessarily comment in detail on our experiences of cross-border 

enforcement in specific cases, due to information law restrictions. However, we 

can draw attention to the fact that many of the markets where the CMA currently 

has open enforcement investigations, for example, car hire, gambling, and 

secondary ticket-selling platforms, involve a significant amount of cross-border 

trade, with UK consumers contracting from the UK (often and increasingly by 

digital means) with traders in other EU Member States and third countries. 

 

The CMA’s role in relation to consumer law 

 

5. The CMA has as its statutory duty the promotion of competition, both within and 

outside the UK, for the benefit of consumers.3 The CMA has a range of specific 

statutory regulatory and enforcement functions which support its main aim to 

make markets work well. Its main functions cover enforcement against anti-

competitive practices, regulation of mergers, market investigations and 

consumer law enforcement. In addition, the CMA has the express function of 

giving information and advice to government Ministers and other public 

authorities on matters relating to its functions, and regularly contributes 

independent responses to government consultations on relevant policy and 

legislative initiatives. 

 

6. The CMA shares its consumer protection law enforcement powers with a large 

number of other bodies, notably local authority Trading Standards Services 

(who have lead responsibility for the majority of consumer enforcement in the 

UK, and enforce product safety standards) and the various sectoral regulators 

(for example in the financial services, telecoms, utilities and travel sectors). The 

CMA normally expects the sectoral regulators to take enforcement action at 

least in the first instance, where problems arise in their areas.4  

 

 

7. The CMA has power to enforce most of the UK‟s consumer protection laws 

(excluding laws on food and product safety).  These consist of a number of 

pieces of legislation reflecting key European Union consumer protection 

instruments5, „mixed‟ instruments containing some EU derived legislation and 

some domestic law,6 together with a wide range of other purely domestic laws. 

                                                           
3
 Enterprise and Regulatory Reform Act 2013 s.25(3) 

4
 For example the CMA would normally expect the Financial Conduct Authority to act if the problem 

was a financial services issue, and especially where the trader was authorised by the FCA. 
5
 Collectively known as the „consumer acquis‟. 

6
 For example the Consumer Rights Act 2015 which implements the Consumer Rights Directive but 

also replaced pre-existing domestic law on, for example, the Sale of Goods. 

http://www.legislation.gov.uk/ukpga/2013/24/part/3/enacted
http://www.legislation.gov.uk/ukpga/2015/15/contents/enacted
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&rid=1
http://www.legislation.gov.uk/ukpga/1979/54
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This framework of laws that the CMA can enforce is described more fully in 

Annex A to the CMA‟s published guidance on the exercise of its consumer 

protection law enforcement powers (CMA 58), a copy of which is attached.  

 

8. The CMA usually takes consumer enforcement action under Part 8 of the 

Enterprise Act 2002 („Part 8‟), where breaches of consumer laws cause harm to 

the collective interests of consumers.7 Under Part 8, the CMA (and other 

enforcers) can take action in relation to breaches falling into either of two 

categories: „Community infringements‟,community infringements which are 

breaches of the UK‟s legislation implementing the key EU consumer protection 

instruments referred to above, and domestic infringements being breaches of 

other domestic consumer laws. Some of the EU consumer protection 

instruments covered by community infringements are minimum harmonisation 

directives which set out minimum levels of consumer protection which Member 

States are required to implement8, while other instruments are full 

harmonisation directives which set out levels of consumer protection which 

Member States are required to implement and cannot exceed (maximum 

harmonisation)9.10 

 

9. In the consumer landscape changes of 2014, Government gave the CMA a 

clear remit to promote competition for the benefit of consumers and to use both 

competition and consumer enforcement powers to this end. The CMA therefore 

normally expects to use its consumer protection law enforcement powers to 

tackle issues which suggest a systemic market problem or which affect 

consumers‟ ability to make choices, helping to promote effective competition in 

a market. The CMA also has a leadership role in relation to the law on unfair 

contract terms.11  

 

10. The CMA also plays a leadership role in international coordination, for example, 

representing the UK in ICPEN12, the EU Consumer Protection Co-operation 

network, and the Consumer and Competition panels of the OECD. Under the 

EU CPC Regulation, which is described in more detail below, the CMA is the 

                                                           
7
 Part 8 implements the UK‟s obligations in respect of enforcement under the EU Injunctions Directive 

and the CPC Regulation. The CPC Regulation obligations in respect of investigation powers are set 
out in Schedule 5 to the Consumer Rights Act 2015.   
8
 E.g. the Unfair Terms in Consumer Contracts Directive (1993) which is implemented in the UK by 

the Consumer Rights Act 2015, which gives UK consumers additional rights [right to return] 
9
 E.g. the Unfair Commercial Practices Directive (2005)  vis-à-vis Consumer Protection from Unfair 

Trading Regulations 2008 no. 1277 
10

 Cross border enforcement of these laws is provided for by EC Directive 2009/22/EC on injunctions 
for the protection of consumers' interests („the Injunctions Directive‟) and the EU EC Regulation no. 
2006/2004  on consumer protection cooperation („CPC Regulation‟). The CPC Regulation is currently 
being revised. 
11

 In Part 2 of the Consumer Rights Act 2015, previously the Unfair Terms in Consumer Contracts 
Regulations 1999 and Unfair Contract Terms Act 1977. 
12

 The International Consumer Protection Enforcement Network, https://www.icpen.org/who-we-are, 
bringing together 58 consumer enforcers worldwide, was created in London in 1992. The CMA held 
the Presidency in 2015-16.   

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/546521/cma58-consumer-protection-enforcement-guidance.pdf
http://www.legislation.gov.uk/ukpga/2002/40/part/8
http://www.legislation.gov.uk/ukpga/2002/40/part/8
http://www.legislation.gov.uk/ukpga/2002/40/part/8
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0022&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004R2006-20160109&from=EN
http://www.legislation.gov.uk/ukpga/2015/15/schedule/5/enacted
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:en:HTML
http://www.legislation.gov.uk/ukpga/2015/15/contents/enacted
http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32005L0029
http://www.legislation.gov.uk/uksi/2008/1277/contents/made
http://www.legislation.gov.uk/uksi/2008/1277/contents/made
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0022&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0022&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004R2006&from=en
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004R2006&from=en
http://www.legislation.gov.uk/ukpga/2015/15/part/2/enacted
http://www.legislation.gov.uk/uksi/1999/2083/contents/made
http://www.legislation.gov.uk/uksi/1999/2083/contents/made
https://www.legislation.gov.uk/ukpga/1977/50
https://www.icpen.org/who-we-are
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main point of contact between the UK consumer enforcers and their EU 

counterparts (a role described in the Regulation as that of the „Single Liaison 

Office‟), as well having responsibility for enforcement of a sizeable block of 

consumer laws as a „competent authority‟.13 As the UK‟s SLO under the CPC 

Regulation, the CMA co-ordinates inbound and outbound requests for 

enforcement information and assistance under the CPC Regulation, and 

allocates inbound requests to other UK Competent Authorities to carry out 

where appropriate. 

 

11. In practice, the CMA‟s enforcement activities have mainly focused on securing 

market-wide improvements in compliance with the key general laws relating to: 

unfair commercial practices; consumer pre-contract information and cancellation 

rights under on-premises, distance and off-premises contracts14; and unfair 

contract terms and core consumer rights in goods, services and digital content 

contracts. It has also issued substantial guidance15 on unfair contract terms law. 

As mentioned in paragraph 4 above, much of the CMA‟s enforcement work has 

dealt with businesses operating across borders.  

 

Cross border trade and  EU consumer law 

12. Consumer law in the EU has developed over time to encourage cross-border 

trade between Member States. It has three linked objectives: to provide a high 

level of consumer protection, to create a level playing field in terms of such 

protection standards to be applied by competing firms, and so to enhance the 

single market. Divergence in consumer protection rules or the effectiveness of 

their enforcement can create barriers to trade, as they can dissuade consumers 

and traders from entering new cross-border markets. This is true whether the 

divergent rules relate to standards of conduct in selling arrangements, or 

fundamental product standards (such as safety or technical standards). These 

developments have often been driven by and to the benefit of UK companies 

seeking to bring down non-tariff barriers to trading abroad, such as restrictive 

rules on discounts which were removed by the UK-led unfair commercial 

practices directive implementation, allowing UK retailers to compete in more EU 

domestic markets.   

 

13. The EU has recognised and sought to address various risks which come with 

cross-border trade. These include:  

 

                                                           
13

 Other Competent Authorities include the Financial Conduct Authority, the Civil Aviation Authority, 
and Ofcom. The full list of CAs, together with the specific EU laws they are responsible for enforcing, 
can be found in the Official Journal of the EU (2015/C 23/01) at http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:OJ.C_.2015.023.01.0001.01.ENG&toc=OJ:C:2015:023:TOC.  
14

 Including doorstep selling. 
15

 As well as a range of shorter compliance materials aimed at SMEs e.g. 
https://www.youtube.com/watch?v=nS-13-oxemk&list=PLJREEEp2I-xe8y6Xl_VXzViZQ3Aj19OFX  

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2015.023.01.0001.01.ENG&toc=OJ:C:2015:023:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2015.023.01.0001.01.ENG&toc=OJ:C:2015:023:TOC
https://www.youtube.com/watch?v=nS-13-oxemk&list=PLJREEEp2I-xe8y6Xl_VXzViZQ3Aj19OFX
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a. the difficulty, for enforcers of consumer law, of taking enforcement 

action against traders based overseas. This applies to major 

established retailers as well as “rogue traders”;  

b. the difficulty for consumers in getting effective redress if something 

goes wrong; and  

c. for traders, inconsistent enforcement outcomes in several states & 

divergence in the applicable trading law.  

These risks are particularly significant in a digital world, where traders may be 

tempted to take advantage of differences in rules between states in order to 

avoid or delay compliance with the rules.  

 

14. The EU system has devised several solutions to reduce these risks attendant 

on cross-border trade. These include: 

 

a. significant harmonisation of substantive standards – of unfair contract 

terms and unfair commercial practices 

b. allowing additional local protections in certain cases (where there is 

only a minimum level of harmonisation  and for additional measures to 

be adopted for overriding public policy reasons, e.g. licensing systems 

to protect consumers in certain areas, such as gambling) 

c. creating cross-border remedial16 and enforcement mechanisms;  

d. clarifying when consumers‟ domestic law applies to foreign traders, and 

when consumers and enforcers can bring proceedings in their home 

state courts;  

e. using intermediary liability appropriately to facilitate redress (e.g. 

putting legal obligations on payment providers to provide redress or to 

take other remedial action when a consumer falls victim to wrongful 

actions by a business). 

 

15. There is a much more limited degree of harmonisation of consumer law 

standards and enforcement arrangements as between the UK and  states which 

are not in the EU or EEA.  Many of these states of course have laws which 

protect consumers, including relating to product standards; and UK consumers 

will frequently do business in or with traders in  third countries, such as the USA.  

The CMA currently engages with enforcement authorities in such states both 

                                                           
16

 For example the Directive on Alternative Dispute Resolution and the Regulation on Online Dispute 
Resolution, which, broadly speaking, require businesses to provide consumers with certain 
mechanisms to resolve disputes relating to their offline and online transactions. For example, ECC-
net, the cross-border consumer dispute resolution system run by the Chartered Trading Standards 
Institute and partly funded by the EU, helps UK consumers get their money back if things go wrong 
with a cross-border purchase. In 2016 ECC-net UK helped over 10,000 UK consumers with EU 
transactions (up from around 8,000) whilst dealing with around 1,500 inbound cases from EU 
consumers – see full report http://www.ukecc.net/publications/ukecc-annual-report-
item.cfm/newsid/3170 for more details. These informal systems help reduce the pressure on formal 
enforcement. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:165:0063:0079:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF
http://www.ukecc.net/complaints-procedure.cfm
http://www.ukecc.net/complaints-procedure.cfm
http://www.ukecc.net/publications/ukecc-annual-report-item.cfm/newsid/3170
http://www.ukecc.net/publications/ukecc-annual-report-item.cfm/newsid/3170
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bilaterally, in some cases pursuant to Memoranda of Understanding17 with 

them, and through a number of international networks, in particular the 

International Consumer Protection Enforcement Network (ICPEN)18 and the 

consumer committee of the OECD.  However, the degree of co-operation that is 

possible is limited by the variety of different substantive and procedural 

arrangements between different states. It also relies on other countries‟ legal 

systems allowing for effective information exchange. 

 

Cross border enforcement within the EU 

16. Where an EU cross-border consumer protection problem arises (known as an 

„intra-Community infringement‟),19  the main formal tool enforcers currently have 

to deal with it is the CPC Regulation. This requires Member States to establish 

and maintain ‟competent authorities‟, who have a minimum set of enforcement 

and investigative powers, including the power to conduct on-site inspections. 

These bodies are required to co-ordinate their consumer protection enforcement 

activities with their counterparts in the EU/European Economic Area („EEA‟), 

and to share intelligence and evidence with each other. Where a cross-border 

infringement is suspected, an enforcer in the Member State where the business 

is based can be asked to investigate, and if necessary take enforcement action 

against the business, even though the affected consumers are in another 

Member State. The European Commission maintains a secure online portal 

which enforcers use as a case management system for all such mutual 

assistance requests, and which permits secure sharing of evidence. Members 

of the CPC network also collaborate (with facilitation by the European 

Commission) in tackling EU wide problems, and adopting common activities for 

the mutual sharing of knowledge and experience in the field of consumer law 

and enforcement. 

 

17. As well as providing a mechanism for referring cases where individual 

businesses appear to be in breach of EU consumer protection law, the CPC 

Regulation, in   a context of substantially harmonised underlying consumer 

protection laws, enables Member States to adopt a common position in relation 

                                                           
17

 An illustrative example is the Memorandum of Understanding between the United States and 
Australia:  
https://www.ftc.gov/es/system/files/documents/cooperation_agreements/000720ftcaccagree.pdf The 
CMA also has its own Memorandum of Understanding between it and the State Administration for 
Industry and Commerce (SAIC) of the People‟s Republic of China. See attached Annex II 
18

 The ICPEN MoU may be found here: https://www.icpen.org/sites/default/files/2017-
08/Memorandum_on_the_Establishment_and_Operation_of_ICPEN_2016.pdf  
19

 An intra-Community infringement is a breach, which harms or is likely to harm, the collective 
interests of consumers, of one of a list of EU laws set out in the Annex to the CPC Regulation. The 
EU laws enforceable under the CPC Regulation include the Misleading and Comparative Advertising 
Directive, Consumer Rights Directive, Consumer Credit Directive, Package Travel Directive, Unfair 
Terms Directive, Timeshare Directive, Price Indication Directive, Sale of Consumer Goods and 
Guarantees Directive, E-Commerce Directive, Financial Services Distance Marketing Directive, and 
Unfair Commercial Practices Directive. These are, broadly, the laws listed in Schedule 13 to the 
Enterprise Act as Community Infringements.  

https://www.ftc.gov/es/system/files/documents/cooperation_agreements/000720ftcaccagree.pdf
https://www.icpen.org/sites/default/files/2017-08/Memorandum_on_the_Establishment_and_Operation_of_ICPEN_2016.pdf
https://www.icpen.org/sites/default/files/2017-08/Memorandum_on_the_Establishment_and_Operation_of_ICPEN_2016.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004R2006-20160109&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006L0114&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006L0114&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&from=en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:133:0066:0092:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2015:326:FULL&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31993L0013&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31993L0013&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0122&from=EN
http://eur-lex.europa.eu/resource.html?uri=cellar:b8fd669f-e013-4f8a-a9e1-2ff0dfee7de6.0008.02/DOC_1&format=PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31999L0044
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31999L0044
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31999L0044
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002L0065&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005L0029&from=en
http://www.legislation.gov.uk/ukpga/2002/40/schedule/13
http://www.legislation.gov.uk/ukpga/2002/40/schedule/13
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to particular issues. This has been used to particular effect when several 

Member States have encountered similar issues with large multi-national 

businesses whose activities affect consumers in numerous Member States. By 

coming together to agree a common position, we have collectively been able to 

reach a better outcome for consumers than might otherwise have been the case 

had we each acted separately (e.g. when tackling platform liability for 

unauthorised payments in children‟s online games and negotiating with 

European-wide car rental firms in how they treat consumers). 

  

18. For completeness, we note that where the foreign competent authority fails to 

take enforcement action pursuant to a request, enforcers in the state where the 

affected consumers are resident also have the power to bring proceedings in 

the other Member State where the trader is established.20 The CMA‟s 

predecessor, the OFT, tooktook formal overseas enforcement action in this way. 

The OFT litigated in the Dutch and Belgian courts to protect UK consumers. 

However, such enforcement action, while a desirable part of the enforcement 

toolkit to be used as a last resort, is expensive and complex, given that it is 

necessary to conduct the proceedings in a different language, under a foreign 

procedure, and using local lawyers.. 

 

19. The operation of the CPC Regulation is broadly effective, although not perfect 

or as efficient as it might be. There is an inherent tension between the obligation 

to act on all requests for information or enforcement action that it imposes on 

competent authorities, and the importance to the requested authority of 

prioritising the most important and impactful cases for action. The CPC 

Regulation aims to ensure that enforcers, when taking prioritisation decisions, 

do not discriminate on the basis that the affected consumers are in a different 

member state. However there may for example be differences of view as to 

whether an infringement causes harm to the collective interests of consumers, 

as well as whether there is an underlying infringement in the first place. Further, 

differences in resource levels and investigative processes in different Member 

States can mean that some investigations are progressed quite slowly.21 

 

20. For completeness, we note that the CPC Regulation regime has also provided 

other benefits to the CMA which help to support and reinforce information 

sharing and co-ordination under its provisions. While these are not essential to 

cross-border co-operation, and to participate in them does entail the incurring of 

associated costs, we consider these have also been valuable. These include:  

a. Access to databases, wikis and other tools used by the network to 

share knowledge and know-how;  

                                                           
20

 This power is set out in Directive 2009/22/EC on injunctions for the protection of consumers' 
interests (the „Injunctions directive‟). 
21

 For reference, based on a 3-year rolling average between 1 January 2014 and 31 December 2016, 
the CMA sent 21.3 cases to European Member States through the CPC database, and received 27.3 
cases from European Member States through the CPC database.  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0022&from=EN
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b. A framework that facilitates regular meetings with other enforcers for 

face-to-face discussions about issues and cases;  

c. The ability to participate in  common activities, such as recent work led 

by the UK on internet investigations, and two years of the European 

Unfair Terms Strategy project.22 

 

  

21. The European Commission has made proposals for revision of the CPC 

Regulation, with a view to strengthening enforcement in cases of cross-border 

infringements in the face of the increased challenges presented by the 

development of digital markets. We understand consideration of these is at an 

advanced stage of the legislative process. It is proposed to augment the set of 

minimum powers national enforcers are required to have for dealing with cross-

border cases, including in particular, powers to: 

a.  impose penalties, on traders for non-compliance with certain EU 

based consumer law, 

b. obtain information from domain registrars and banks to identify traders,  

c. carry out „mystery shopping‟ on retail websites, and  

d. order the immediate take-down of websites found to be illegal content. 

 

We anticipate the new regulation will also establish new procedures for co-

ordinated enforcement action by Member States affected by EU wide 

infringements, including provision for a clearer co-ordination role on the part of 

the European Commission. 

 

Cross border consumer enforcement co-operation following the UK leaving the EU 

22. There are a number of possible models that could be followed for enabling 

effective cross border co-operation of consumer law.   

 

23. Firstly, building on the CPC regulation, we consider the key areas currently 

covered by the Regulation that need to be provided for in any future co-

operation arrangements with the EU or its Member States are: 

 

a. A mechanism for efficient bilateral and multilateral evidence sharing and 

alerts, 

                                                           
22

 A three-year project part funded by the European Commission (led by the CMA for 2 years), 
sharing best practice and building common positions on key issues related to unfair contract terms. 
This helped embed the UK‟s detriment-based approach to enforcement, helping several other 
Member States move away from a more rigid, complaints-based system and thus allowing proper 
focus on areas of greatest benefit to consumers and the relevant market. CMA used the funding in 
year 1 to conduct an EU-wide legal survey of the enforcement of unfair terms which helped us to write 
our Guidance in 2015, as well as to learn about relevant case law in other Member States. In year 2 
we led on the creation of an enforcers‟ handbook on unfair terms. This funding helped pay for staff 
time and travel expenses. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/450440/Unfair_Terms_Main_Guidance.pdf
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b. Powers to enable authorities to obtain evidence to assist overseas 

enforcers, 

c. Powers that enable authorities to take enforcement action to stop 

infringements and obtain remedies for consumers trading across borders 

and 

d. A mechanism for UK and EU enforcers to work jointly to tackle regional 

wide issues and deal with issues raised by the mobility of traders to 

move their operations between different states. 

 

24. Of particular importance, will be ensuring there remain in place adequate 

information gateways (in both directions) for sharing confidential information 

between enforcers.   

 

25. We note that while the CPC regulation is binding EU law, with a limited 

coordinating role for the European Commission,  the arrangements it 

establishes currently function reasonably effectively as a co-operative 

mechanism between for a network of national authorities. It may be that these 

arrangements could be largely retained in a new form, with the UK continuing to 

designate domestically a network of Competent Authorities and SLO, and the 

UK could notify the European Commission of which laws they will enforce where 

they are comparable to each law in the CPC Annex.  

 

26. We also note that as part of these arrangements, it would be desirable to retain 

the current provisions whereby EU/EEA enforcers share standing to enforce 

their own consumer law in UK courts, as they currently can do under Part 8 of 

the Enterprise Act, in return for reciprocal standing for UK enforcers to enforce 

UK consumer law in courts in EU Member States‟ courts.23 

 

27. A second option, would be to put in place reciprocal cooperation arrangements 

of a kind similar to those that the United States of America  operates in this 

area. The US Safe Web Act allows the Federal Trade Commission („FTC‟) to 

obtain evidence in the US for the benefit of foreign enforcement actions, and to 

disclose confidential information to foreign enforcers, in cases of alleged cross-

border fraudulent or deceptive commercial practices, or infringements of foreign 

laws prohibiting other practices „substantially similar‟ to practices prohibited by 

laws the Commission enforces. Even where this test is satisfied, the FTC has a 

discretion whether to grant assistance and must consider whether providing the 

requested assistance would prejudice the US public interest at all, and whether 

the requesting foreign agency has agreed to provide (or will in future provide) 

                                                           
23

 These current arrangements implement the obligations in the Injunctions Directive, their scope 
therefore being limited to breaches of consumer protection directives that harmonise Member States‟ 
laws to at least a minimum level. It is however quite possible, in principle, that similar arrangements 
could work even if greater levels of divergence evolved over time, between EU consumer protection 
law and UK consumer protection law.  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009L0022&from=EN


11 

reciprocal assistance to the FTC. The FTC can also take enforcement action 

against US based traders where the harm caused by infringements of US 

consumer law is to non US consumers. However, we note that the areas of co-

operation that this mechanism allows for are significantly more limited than 

those currently enabled under the CPC regulation and the injunctions directive. 

 

28. There are strengths and weaknesses of each type of solution. Remaining in the 

CPC network (or a similar variant thereof), would tend to bring more obligations 

(on each side) to enforce and therefore be more predictable. However it may 

require the UK to give much greater consideration to whether to adapt UK 

consumer law to keep in step with EU consumer law as it develops. The UK 

may come under pressure not to implement measures which exceed the level 

set by fully harmonised EU legislation.  

 

29. The second option would be likely to permit greater flexibility as to the 

substantive consumer laws that may be put in place, as well as giving enforcers 

greater latitude in deciding whether or not to accede to a mutual assistance 

request. However this flexibility could lead to enforcement gaps in terms of 

domestic UK law that becomes harder to enforce against overseas traders, as 

well as cases where enforcement becomes problematic due to prioritisation 

decisions.  

 

30. The risk of enforcement gaps could be mitigated to some extent by continuing to 

permit UK enforcers to have standing in the courts of EU states to enforce UK 

law directly (and vice versa), but as noted above, this type of enforcement is 

costly and difficult.  
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