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Private international law implications of Brexit 
 
Child Law 
 
Private international law applicable to children in intra-EU cases in the UK under EU 
law (the Brussels IIa and Maintenance Regulations) can be compared with the 
regime that would apply to such cases if the UK were to fall back on the international 
treaty regime governing the UK and the EU after Brexit.  The treaty regime is found 
in the Hague Conference on Private International Law’s Conventions on Child 
Abduction (1980), Child Protection (1996) and Maintenance (2007). There is no “cliff-
edge” because the international regime is very sophisticated, applies in all EU 
Member States as part of the acquis, and can be regarded from a UK perspective as 
being at least as good as the EU regime. In particular the international regime has 
the merit of everyone in the UK having to master one less legal regime (because the 
international regime for cases between the UK and non-EU States exists anyway). 
The international regime avoids the unsatisfactory EU “override” mechanism in child 
abduction cases, the overly rigid approach to recognition and enforcement of 
maintenance and access orders coming from other EU States and the restrictive 
approach to declining or transferring jurisdiction in relation to third States. The EU 
regime creates greater legal certainty in UK/EU maintenance cases through lis 
pendens (first court seised hears the case) and broader party autonomy in parental 
responsibility and access cases. For further details on these issue see my article in 
the 2017 Child and Family Law Quarterly. An earlier version of the published article 
is freely available at Working Paper No. 2017/2- Private international law concerning 
children in the UK after Brexit: comparing Hague Treaty law with EU Regulations by 
Paul Beaumont. 
 
Divorce 
 
The Brussels IIa Regulation provides for recognition and enforcement of judgments 
on divorce between EU Member States (but only on the actual divorce not the 
consequences of the divorce).  I see no problems with the recognition of Scottish 
divorces in other EU Member States if Brexit occurs without preserving something 
like Brussels IIa in a bespoke UK/EU deal. Our divorce judgments will be recognised 
either under the Hague Convention on recognition of divorces – which applies in 
several EU Member States – or under the relevant laws on recognition of divorces in 
the other Member States.  The financial consequences of a Scottish divorce are at 
present partially recognised and enforced under EU law.  The maintenance element 
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– rather than the matrimonial property element – is recognised and enforced under 
the Maintenance Regulation.  The maintenance element post-Brexit would be 
recognised and enforced under the Hague Maintenance Convention 2007 (to which 
all EU Member States apart from Denmark are parties). The Convention in this 
regard is generally as effective as the Regulation with free legal aid available to the 
maintenance creditor because the EU applies the Convention to all cases of spousal 
maintenance. The matrimonial property element of a Scottish divorce is not covered 
by EU law (it is covered by an enhanced cooperation measure that the UK is not a 
party to) nor by a Hague Convention that has been ratified by the UK.  Whether that 
element would be recognised and enforced in other EU Member States at the 
moment and after Brexit depends on the national law on recognition and 
enforcement in each Member State. At present the courts in Scotland cannot hear a 
divorce case where a court in another EU Member State has already been seised of 
the same divorce case (lis pendens).  This system can create a race to the court for 
the best divorce jurisdiction.  Post-Brexit, lis pendens will not operate and the 
Scottish courts can revert to their own invention – forum non conveniens – which 
permits the court to decline jurisdiction to deal with the divorce (and the financial 
consequences) when there is a clearly more appropriate forum elsewhere to hear 
the case and justice will not be denied by sending the parties there. 
 
Civil and Commercial Matters 
 
EU law provides a regime for jurisdiction rules in non-family civil cases where the 
defender is domiciled in an EU Member State (and some cases where the defender 
is domiciled outside the EU eg consumer cases) and a simplified system of 
recognition and enforcement of judgments coupled with a lis pendens rule in the 
Brussels Ia Regulation.  The UK has broadly followed these rules for intra-UK cases 
in Schedule 4, and Scotland has broadly followed them for non-UK and non-EU 
cases in Schedule 8, to the Civil Jurisdiction and Judgments Act 1982. The UK is 
party (as an EU Member State) to a similar system of rules in the Lugano 
Convention between the EU Member States and some EFTA States (Iceland, 
Norway and Switzerland).  The UK Government want to do a bespoke deal with the 
EU replicating Brussels IIa or at least remain party to the Lugano Convention.  The 
former seems unlikely unless the UK is willing to accept the binding jurisdiction of the 
Court of Justice of the European Union (CJEU) on preliminary rulings.  The latter is 
more likely politically because it only requires the UK courts to take due account of 
CJEU rulings (they are not binding) but the UK might need to restore its membership 
of EFTA in order to be accepted as a Contracting State to the Lugano Convention. 
 
The one notable weakness of the Lugano Convention compared to the Brussels Ia 
Regulation is that in relation to exclusive choice of court agreements the lis pendens 
rule operates allowing a party to try to avoid their choice of court agreement by going 
to an alternative slow court and hoping the delay will force the other party to settle 
(see the Gasser case).   The UK could push for the updating of the Lugano 
Convention but will need to persuade Switzerland that this is a good option. 
 
If the UK were not to be a party to either some continuation of Brussels Ia through a 
bespoke deal or the Lugano Convention then we will need to fall back on Hague 
Conventions or the national law of each Member State to get Scottish judgments 
recognised in other EU Member States.  It is worth pointing out that the need to get a 
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Scottish judgment enforced in another EU Member State is not that common.  At 
present only one Hague Convention is relevant – Choice of Court (2005) – and this 
is in force for all EU Member States (except Denmark – who should join soon).  This 
means that other EU Member States will respect exclusive choice of court 
agreements selecting a court in the UK and will recognise and enforce a judgment 
coming from a court in the UK which has been exclusively chosen by the parties. In 
the future it is hoped that the he EU and UK will both become a party to the Hague 
Judgments Convention which is currently in an advanced stage of negotiation (one 
more Special Commission this May and then the final Diplomatic Session in 2019).  
If this happens the new Convention will provide a system whereby Scottish 
judgments including those obtained by consumers (other than those based on 
exclusive choice of court agreements) can be recognised and enforced I other EU 
Member States and indeed in other Contracting States in other parts of the world. 
 
The Rome I and II Regulations regulate the application of foreign law (ie a law other 
than the law of the forum) to cases heard in an EU court concerning contractual and 
non-contractual obligations respectively.  Both Regulations have universal 
application so the courts in EU Member States will continue to apply Scots law when 
it is the law identified by the rule sin those Regulations post-Brexit without any deal 
being required.  The UK intends to continue to apply Rome I and II as part of UK law 
post-Brexit so for the foreseeable future nothing will change. 
 
Professor Paul R Beaumont 
University of Aberdeen 
24 January 2018 
 


