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26 January 2021 
 
Dear Convener 
 
DOMESTIC ABUSE (PROTECTION) (SCOTLAND) BILL: STAGE ONE REPORT 
 

Thank you for your Committee’s detailed consideration of this Bill and for your Stage 1 
report.  I recognise that the impact of the coronavirus pandemic has placed considerable 

pressure on the Committtee in undertaking this work and I am grateful to you for clearly 
setting out the Committee’s main areas of concern with regards the Bill. 
 
I attach the Scottish Government’s response to the points and recommendations made in the 

Stage 1 report and I am of course happy to engage with the Committee to address the areas 
of concern highlighted in the report. 
 
 

 
 

HUMZA YOUSAF 
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DOMESTIC ABUSE (PROTECTION) (SCOTLAND) BILL 
 
RESPONSE BY THE SCOTTISH GOVERNMENT TO THE STAGE 1 REPORT BY 

THE JUSTICE COMMITTEE 
 

1. I am grateful to the Committee for its detailed and careful scrutiny of the 
Domestic Abuse (Protection) (Scotland) Bill. This paper provides the Scottish 

Government’s response to the specific points and recommendations made by the 
Justice Committee in their Stage 1 Report. 
 
2. The Committee’s comments are shown in boxes below, along with the 

paragraph number in the Stage 1 report, and the Scottish Government’s response is 
given underneath.   
 

  
3. I note the Committee’s views and welcome their support in principle for the 
Bill’s underlying intention of providing protection to victims of domestic abuse. 

 

 

4. I note the Committee’s view and I can assure the Committee that the Scottish 
Government will continue to engage with Police Scotland and other key stakeholders 
to discuss their concerns about how the powers can be used and identify any 
amendments that can be made to the Bill to improve its effectiveness. 

 

209. The Committee supports the underlying intentions behind the Bill, 
namely to protect victims of domestic abuse. However, we heard conflicting 
views on whether all of the provisions contained in the Bill are needed. We 
also heard concerns that, in attempting to provide further protection for 

victims, the rights of suspected perpetrators may be infringed in terms of 
the ECHR. We acknowledge that existing protective civil legislation is 
victim-led and that this Bill would provide protection which would remove 
this burden from victims. On balance, we still consider that DAPNs may 

provide a useful, short-term tool to be used in emergency situations to 
complement existing civil measures and the current powers afforded to the 
police. 

210. The Committee has significant concerns about the practicalities of 
Police Scotland being able use some of the powers in the way that they are 

intended. Legislating on such a serious and complex issue as domestic 
abuse is difficult and requires time for detailed consultation to take place, 
and we note that time for detailed scrutiny on this Bill has been curtailed in 
part because of the pandemic and because of the volume of other Scottish 

Government legislation that we have been required to consider at the end 
of this parliamentary session. We would welcome assurances from the 
Cabinet Secretary that the further consultation called for with Police 
Scotland will address the Committee's concerns. 



 
5. I have noted the concerns expressed by stakeholders, including Police 

Scotland about how their power to make Domestic Abuse Protection Notices 
(DAPNs) will work in practice. 
 
Evidential threshold 

 
6. With regards concerns raised about the threshold contained in the Bill for 
making a DAPN, as you will be aware, when giving evidence to the Committee, 
Detective Chief Superintendent Sam McCluskey said that Police Scotland view the 

Bill as “providing an exceptional tool for use in exceptional circumstances, but it 
should not constitute the routine response.”  We are continuing to discuss with Police 
Scotland and others whether the test of future harm required before a notice or order 
can be imposed could be amended so that it is more clearly focused on those who 

are at risk of ‘significant’ harm as a consequence of domestic abuse.  I will keep 
Committee updated as these discussions develop.    
 
7. On a related matter concerning the test to be applied by the police when 

making a DAPN, with reference to paragraph 48 of the Stage 1 report, I would like to 
take this opportunity to clarify that a senior constable, in making a DAPN, will not be 
acting as a court of law and therefore the civil standard of proof is irrelevant at the 
stage at which a DAPN is being considered.  The standard of proof becomes 

relevant when a sheriff is considering whether to make a DAPO.  
 
Undertaking risk-assessments 
 

8. I note that Police Scotland have considerable experience of undertaking risk 
assessments when attending domestic abuse incidents.  I acknowledge that this can 
often present significant challenges.  There are a range of circumstances in which 
the police currently have to make such risk assessments, including where they 

attend a domestic abuse incident and where they are considering an application 
made under the Domestic Abuse Disclosure Scheme to provide information about a 
person’s partner.  The Bill is intended to provide the police with an additional option 

211. The Committee heard compelling evidence from Police Scotland, the 
Law Society and others that further consultation and clarity is still required 
on how DAPNs are expected to work in practice. These bodies indicated 
there are operational challenges with the issuing of DAPNs as provided in 

Section 4 of the Bill. Some of the concerns raised related to: the proposed 
thresholds for evidential proof; the challenges of risk assessing at the 
scene; whether issuing DAPNs may conflict with a perpetrator’s rights 
under the ECHR; how breaches of the DAPN are to be dealt with, 

particularly what constitutes a breach; potential liability on Police Scotland 
from a failure to act; where DAPNs will sit with other court imposed 
sanctions or orders relating to children; how the recording of DAPNs will 
relate to both the recording and awareness of other court imposed 

sanctions whether relating to children or not; and, the resource and other 
implications of the requirement to apply for a DAPO the next court day after 
a DAPN is issued. 



to provide protection to a person at risk of domestic abuse in cases where, for 
example, it is not possible to use the protections which can be put in place where 
criminal proceedings are on-going, such as bail conditions, remand or release on 

investigative liberation.   
 
ECHR-compatibility of DAPNs 
 

9. As the Committee observe, the making of a DAPN is likely to interfere with the 
ECHR rights of the person against whom it is made.  In particular, the making of a 
DAPN is likely to interfere with person A’s Article 8 rights (right to respect for private 
life and family life).  However, as outlined at paragraphs 168 to 181 of the Policy 

Memorandum, I consider that any such interference will be in accordance with the 
law, in pursuit of the legitimate aims of the prevention of disorder or crime and the 
protection of the rights and freedoms of others and necessary in a democratic 
society.  Article 8 of the ECHR also imposes positive obligations on states which 

extends to protecting individuals from each other.1 In considering the purpose and 
effect of a DAPN, there is a need to balance the ECHR rights of the person against 
whom the DAPN is imposed and the person at risk.  The Scottish Government is of 
the view that the DAPNs provided for in this Bill are a proportionate measure.  The 

aim of the DAPN is to provide immediate protection to the person at risk from 
abusive behaviour and the test in section 4 ensures that a DAPN can only be 
imposed where such a notice is necessary in furtherance of this aim.  The test of 

necessity is key. 

 
10. There are safeguards within the Bill which are aimed at ensuring 
proportionality and that a balance is struck between the rights of the person at risk 
and the rights of the person to be subject to the notice.  These include: the 

requirement that a DAPN must be made by an officer of the rank of Inspector or 
above; the duty on the senior constable to consider any representations made by the 
person who would be subject to the DAPN;  and the fact that where a DAPN is 
made, the police are required to submit an application for a DAPO on the next court 

day, with the court required to hold a hearing on that application on next court day 
after the application is made.   
 
Breaches of DAPNs 

 
11. I consider that the Bill is clear that doing anything that is prohibited by the 
provisions imposed by a DAPN, or failing to do anything required as a result of the 
provisions imposed by a DAPN, without reasonable excuse is a criminal offence and 

can be dealt with in the same way as any other criminal offence. 
 
Liability as a result of failure to make a DAPN 
 

12. With regards the concerns expressed about potential liability falling on Police 
Scotland as a result of a failure to make a DAPN in any particular case, I would note 
that the provisions in the Bill are permissive and do not require Police Scotland to 
make DAPNs in any particular case.  In terms of the risk of potential liability falling on 

Police Scotland as a result of decisions made regarding how they exercise their 

                                              
1 X and Y v Netherlands [1985] ECHR 4 



powers and discharge their responsibilities, I do not consider that this particular Bill is 
different from any other Bill that creates powers or duties for the police. 
 

Interaction between DAPNs and other court orders 
 
13. Regarding the question of how any provisions imposed by a DAPN interact 
with other court-imposed orders relating to children, I understand this relates to the 

question of how, for example, any provisions in a DAPN prohibiting contact with a 
child usually residing with the person at risk would interact with, for example,  the 
provisions of a contact order made under section 11 of the Children (Scotland) Act 
1995.  As set out in more detail in my response to the recommendation at paragraph 

225 of the Committee’s report, I consider that a person would be required to comply 
with such provisions in a DAPN regardless of whether there is a pre-existing court 
order such as a contact order.   
 

How the recording of DAPNs will relate to both the recording and awareness of other 
court imposed sanctions 
 
14. I understand from the Committee’s report that this relates to a concern about 

how DAPNs may interact with any other court order or other requirement which may 
require the person who has been served with a DAPN to remain at a particular 
address. 
 

15. The requirement to deal with changes in the circumstances of a person 
subject to, for example, Home Detention Curfew, release on licence or release on 
bail to a particular address is not unique to DAPNs or DAPOs.  The fact that such a 
condition may be in place does not prohibit the police from making a DAPN or 

applying for a DAPO if they consider it is necessary to protect a person at risk of 
domestic abuse  
 
16. This may affect existing conditions a person is subject to e.g. stay at a 

particular address as part of release on HDC.  Where a DAPN or DAPO is imposed, 
it will be for Police Scotland to timeously ensure information about this new 
development is passed to relevant agencies.  For HDC, this would be SPS.  For 
release on licence, this would local authority supervising officer and Scottish 

Ministers.   
 
17. By passing this information, this would allow a reassessment of the person’s 
suitability to remain in the community.  It may be a new address is deemed suitable 

or recall to custody is necessary. 
 
18. When admitted to bail in criminal proceedings a bail order might, for example, 
include a condition requiring an accused to stay at their bail address between 

specified times.  When subject to bail, an accused is under an obligation to advise 
the court of any change to their bail address.  Where the address specified in the bail 
order ceases to be the accused’s normal place of residence then an application to 
change a bail address must be made to the court within 7 days.2  Thus, if an 

accused’s normal place of residence changes by virtue of the making of a DAPN or 

                                              
2 Section 25(2B) of the Criminal Procedure (Scotland) Act 1995 



DAPO, the same rule will apply and the accused will be required to apply to the court 
for a change of bail address.    
 

19. Effective operational engagement will clearly be needed and the Scottish 
Government will work with justice agencies to ensure appropriate processes and 
procedures are in place as part of the implementation project for this legislation, 
assuming Parliament passes it. 

 
The resource and other implications of the requirement to apply for a DAPO the next 
court day after a DAPN is issued 
 

20. The operational and resource issues concerning the requirement for an 
application for a DAPO to be prepared in line with the timescale set out in the Bill will 
be considered by the Implementation Board that the Scottish Government will 
establish if this Bill is passed.  I note that the provisions concerning Domestic 

Violence Prevention Notices and Orders contained in the Crime and Security Act 
2010 place a similar requirement on the police in England and Wales, where the 
scheme has been in effect since 2014.  The proposed reforms to that scheme 
contained in the UK Domestic Abuse Bill retain this requirement. 

 
  

 
21. Many of the operational issues referred to in the report will be a matter to be 
considered as part of the implementation project that we will undertake if Parliament 

passes the Bill.  I can confirm that, if this Bill is passed by Parliament, there will be a 
Scottish Government-chaired Implementation Board which will include all key 
partners.  While responsibility for the training of police officers is ultimately an 
operational matter for Police Scotland,  I expect that the Implementation Board will 

carefully consider what guidance and training is required for police officers and 
others. 
 
22. Scottish Government officials have discussed Police Scotland’s concerns 

about what constitutes “reasonable grounds for believing” at section 4 of the Bill.  
The test is similar to the test of “reasonable grounds for suspecting” which  is the test 
that the police must apply in deciding whether to arrest someone though we consider 
the test in the Bill creates a slightly higher threshold  as a “belief” is more than a 

“suspicion” – it is a matter of degree3.  Following further discussion with Police 

                                              
3 Eastenders Cash and Carry Plc v South Western Magistrates’ Court [2011] EWHC 937 (Admin); 
Johnson v Whitehouse [1984] RTR 38.  

212. The Committee calls on the Cabinet Secretary to reflect on the 

evidence we received and provide an update of what further consultation is 
planned with Police Scotland to resolve these operational challenges. This 
update should cover what guidance and training is proposed in order for 
officers on the ground to be able to utilise DAPNs effectively. We point out, 

for example, the call to make it clear what is meant by a “reasonable 

ground to believe” in section 4 of the Bill. 



Scotland, we understand they are not asking for changes to be made to this aspect 
of the test for making a DAPN.   
 

 
23. I welcome the Committee’s support for the time limit for a DAPN contained in 

the Bill and I can confirm that the operational processes required to enable an 
application for a DAPO to be prepared in line with the timescale set out in the Bill will 
be considered by the Implementation Board that the Scottish Government will 
establish if this Bill is passed.  

 

 

24. I welcome the Committee’s support for the proposed duration of DAPOs 
contained in the Bill.  It should be noted that while the final determination of an 
application for an exclusion order or Interdict may take more than the 3 months that 
is the maximum time a DAPO can have effect for, the courts can make interim 

exclusion orders and interdicts pending final determination of an application. 

223. On balance, the Committee is content with the current proposals for 
the duration of DAPOs and is not, as yet, recommending any further 

changes. 

215. The Committee acknowledges that DAPNs by their nature need to be 

time limited. We believe that it is appropriate they go before a court shortly 
after being issued. We recognise how important it is that any restrictions 
imposed in terms of a DAPN comply with a person’s rights under the ECHR, 
for example, in terms of Article 5, the right to liberty or Article 8, respect for 

a private and family life. Whilst the Committee notes the concerns from 
Police Scotland about the substantial practical challenges they face, we 
consider it crucial that judicial oversight is sought as soon as possible in 
circumstances where a person’s liberty and ability to see their children is 

severely restricted. Consequently, we do not recommend that the timeframe 
for applying for a DAPN be extended at this stage because of the severe 
restrictions that come with a DAPN which do not need a court decision to 
be issued. 

 
216. However, we would welcome assurances from the Cabinet Secretary 
that there will be ongoing consultation with Police Scotland to address the 
challenges it has raised on this point. 

 



 

 
25. I note the Committee’s views.  It may be helpful if I explain that it is a criminal 

offence to breach any term of a DAPN or DAPO without reasonable excuse.  The 
fact that a contact or residence order was in effect would not change this and would 
not prevent a DAPN or DAPO taking effect. 
 

26  I note the Committee’s view that provision should be made on the face of the 
Bill making clear that any provisions of a DAPN or DAPO which conflict with the 
terms of any child contact order should take priority and I will give careful 
consideration to this recommendation.  However, I would note that I will have to 

consider whether there is a risk that making this explicit on the face of the Bill could 
call into question provisions in other legislation where this issue is not explicit on the 
face of the legislation.  
 

 

27. I welcome the Committee’s recommendation regarding the need for consent 
to the making of a DAPN or DAPO.   
 
28. With regards who is responsible for obtaining the views of the person for 

whose protection a DAPN or DAPO is made, the Bill provides that, before making a 
DAPN, the police must take into account any representations made by the person at 
risk.  It provides that, at a court hearing to determine an application for a DAPO, the 
person at risk must be given an opportunity to make representations about the 

application, and the court is required to take into account any views of the person at 
risk in deciding whether to grant a DAPO.  Where a DAPN has been made, there is a 
duty on the face of the Bill to give person B notice of the hearing.  The contents of 
such notice and the exact mechanism or mechanisms by which the person at risk 

can make representations or otherwise provide their views to the court will be 

225. The Committee heard that the potential for conflict is most likely to 
arise at the point when a DAPN is being issued in relation to any child 
contact arrangements that may be in place and how these sit with the 

restrictions set out in a DAPN. If DAPNs and DAPOs are to take primacy 
over the existing rights of perpetrators or any court orders in place 
relating to their children, then it is the Committee’s view that this must be 
explicitly stated in the Bill and in accompanying guidance. This will 

ensure that victims of abuse, those subject to the notice and order, and 
those issuing and enforcing them are in no doubt as to where 
DAPN/DAPOs sit in relation to other rights and orders for the duration that 
they are in place. 

227. The Committee acknowledges that, in circumstances of coercive 
control, it may be difficult for consent to be obtained from some victims 
and, therefore, there may need to be an element of flexibility factored in 
where circumstances dictate. Clarity on who should be responsible for 

obtaining victims’ views and the process for doing so should be provided 
in guidance 
and properly resourced 



considered by the Implementation Board prior to commencement and are likely to be 
set out in court rules if the Bill is passed. 
 

 

29. I welcome the Committee’s view.  My understanding is that the police 
routinely make referrals to support agencies in domestic abuse cases, whether or 
not the alleged perpetrator is charged with any criminal offence and I expect that this 
will be the case where the police make a DAPN or apply for a DAPO.   

 

 
30. I note that the Committee is not seeking to amend the Bill to enable a DAPN or 
DAPO to be made against a person under the age of 18. 
 

31.  I do not consider that it would be appropriate to extend the power to make 
DAPNs and DAPOs so that they could be used to prohibit a person who is still a 
child from returning to their own home.  Police Scotland have indicated that they 
consider that it would be more appropriate to use child protection procedures to deal 

with the small number of cases they encounter involving a child who is suspected of 
perpetrating domestic abuse against a partner or ex-partner with whom they are 
living. 
 

228. The Committee acknowledges that victims of domestic abuse are 
often offered advice and referred to support services by the police. We 
heard evidence that the timing of any referral was important and the 

earliest opportunity to do so was key to success in engaging the victim 
with the appropriate services. The Committee heard that automatic 
referral to services for victims with an “opt out” may be helpful and that 
referral for perpetrators could also be considered where services are 

available. However, the Committee considers that more evidence is 
needed to reach a conclusion as to whether there should be a specific 
duty on police to refer.  Where a referral is possible, we would be 
confident that Police Scotland would do so and that knowledge of the 

best sources of further advice would be a key part of any training of 

police officers. 

229. The Committee heard a number of views that a gap may exist in the 
protection of victims who are in relationships with perpetrators who are 
16 or 17. The Committee is not seeking an amendment to the Bill at this 

stage but seeks assurances that perpetrators of this age group would be 
dealt with appropriately and proportionately under existing child 

protection/children’s hearing provisions. 

232. The Committee accepts that the Bill covers partners and ex partners. 

As such, we acknowledge that the scope of a DAPN should be restricted, 

at least for the time being, to the person at risk and their children. 



 
32. I welcome the Committee’s recommendation.  It should be noted that while 
there is no power for the police to prohibit person A from contacting a third person 

who is a friend or acquaintance of person B, if they did so as a means of making 
contact with person B, we consider that this could constitute a breach of any 
prohibition against contacting or attempting to contact person B. 
 

 
33. I note the Committee’s recommendation.  It is important to remember that 
DAPNs and DAPOs are short-term emergency measures which can run for a 
maximum of three months and are intended to protect a person at risk of domestic 

abuse.  There is a contrast here with an order under, for example, section 11 of the 
Children (Scotland) Act 1995 (as amended by the Children (Scotland) Act 2020), 
which relates specifically to the child, and is likely to run for much longer than 3 
months.    I am happy to consider the balance between ensuring that the views of 

children are considered by a court in determining an application for a DAPO and, on 
the other hand, not inadvertently creating barriers to the use of DAPOs in such 
cases.  I am also happy to consider any suggestions that the Committee has as to 
how the wording of the provision at sections 8(6)(c) and (d) could be improved.    

 
34. It is important to note that the purpose of providing the courts with a power to 
make an interim DAPO is to ensure that protection can be put in place immediately if 
the court considers that it is just to do so, in cases where it has not been possible to 

obtain all the information the court considers is required to make a decision on 
whether to grant a full DAPO within the short time period for which a DAPN can run.  
For this reason, I think it is important that the sheriff’s power to make an interim 
DAPO can (if the sheriff consider that it is just to do so) be exercised even if person 

A, person B or any relevant children have not yet been given an opportunity to make 
representations or otherwise have their views considered by the court.  This 

234.  The Committee acknowledges the challenges in obtaining the 
views of children and that sufficient time and resources must be provided 
for this to take place. We note that the recently passed Children 
(Scotland) Act 2020 places great emphasis on the importance of the 

child’s voice being heard in our courts as does the Children (Scotland) 
Act 1995 which is already in force. The Committee further notes that the 
Parliament is also considering the United Nations Convention on the 
Rights of the Child (Incorporation) (Scotland) Bill, which further stresses 

the importance of children’s rights. 
 
235. This Committee believes that this Bill should be clear on how to 
capture children’s views specific to court proceedings relating to DAPOs. 

The current drafting in the Bill states that “any views of the child of which 
the sheriff is aware” should be taken into account. The Committee 
believes this wording could be improved upon. We also note that any 
such provisions do not appear to apply to interim DAPOs in section 10. 

We urge the Cabinet Secretary to reflect on the evidence provided on this 
issue and to ensure that the provisions in this Bill are consistent with the 
Children (Scotland) Act 2020 and other relevant legislation. 



provision allows flexibility and does not require the sheriff to make an interim order in 
such circumstances, it simply enables a sheriff to do so where the sheriff is of the 
view that such a course of action would be ECHR compliant.   

 

 
35. I note that the Committee’s request for additional clarity as to what would be 

likely to constitute a ‘reasonable excuse’ for breaching any provision placed on a 
person against whom a DAPN or DAPO has been made.  It may be helpful to note, 
by way of background, that it is not unusual to provide that it is an offence for a 
person to breach the terms of a court order without ‘reasonable excuse.’   

 
36. For example, it is an offence to breach the terms of a Female Genital 
Mutilation Protection Order, Forced Marriage Protection Order, Sexual Harm 
Prevention Order or Sexual Risk Order, ‘without reasonable excuse’. 

 
37. As such, the police and courts are used to applying a test of whether an 
accused had a ‘reasonable excuse’ for their actions.  It is worth noting that none of 
these provisions seek to elucidate on what may amount to a ‘reasonable excuse’ for 

breaching the terms of an order.  I think it is important that the police and courts have 
regard to the individual facts and circumstances of each case in determining whether 
a person did, as a matter of fact, have a reasonable excuse for breaching the terms 
of a DAPN or DAPO. 

 
38. On the separate issue of what amounts to a breach of the order, I have set 
out below the Scottish Government’s view on the examples provided by Police 
Scotland. 

 
 “Where an officer issues a DAPN where an arrest has not been made, the 
 officer has no powers to require the perpetrator to remain with them while the
 process is completed. If the perpetrator refuses to remain should they be 

 arrested for a breach even though the DAPN has not been issued?” 
 
39. A person cannot breach a DAPN until the DAPN has been given to them as 
per section 6(3) of the Bill.  While a police officer has no power to require a person 

against whom they are considering making a DAPN to remain with them while the 
process is completed if that person has not been arrested, I would note that the first 
part of the test for making a DAPN – that the constable has reasonable grounds to 
believe that person A has engaged in behaviour that is abusive of person B – is very 

similar to the test which the police must apply in deciding whether to arrest someone 
i.e. where they have  reasonable grounds to suspect that the person may have 
committed a criminal offence.  As such, we consider that in the vast majority of cases 
where a police officer considers that a DAPN may be appropriate, they would almost 

237. The Committee seeks further clarity (either explicitly in the Bill or in 
the accompanying guidance) on what would be considered a “reasonable”  
excuse. We would also welcome clarity on whether issues such as the 
examples provided by Police Scotland would constitute a breach of the 

conditions of a DAPN/DAPO and, if not, how these practical challenges 

should be addressed. 



always also have arrested the person on suspicion of having committed an offence 
against the person at risk.  My understanding is that police forces in England and 
Wales using their scheme of Domestic Violence Prevention Notices (DVPNs) almost 

always make a DVPN at the point when they are releasing from custody someone 
who has initially been arrested on suspicion of having committed an offence. 
 
 “Where a perpetrator refuses or is unable to provide an address at which they 

 may be given a notice of a DAPO hearing. Should that be considered a 
 breach although it is  not a requirement of the notice. 
 
40. The Bill as it is currently drafted does not provide that it is a breach of a DAPN 

to refuse to provide an address at which they may be given notice of a DAPO 
hearing.  However, I am aware of Police Scotland’s concerns that people who have 
been served with a DAPN may be reluctant to give an address to the police and will 
consider whether the Bill could be amended to encourage the person to do so, while 

bearing in mind that there may be cases where a person is genuinely unable to 
provide an address at the point at which the DAPN is made. 
 
 “Where an arrest for breach is made immediately at or shortly after the time a 

 DAPN is issued what impact will that have on the DAPO court hearing as a 
 criminal offence will also have been committed and required to be reported to 
 COPFS for consideration.” 
 

41. The court hearing is to determine whether the court is satisfied that the person 
against whom the DAPN has been made has engaged in behaviour which is abusive 
of the person at risk, and whether it is necessary to make the DAPO for the purpose 
of protecting that person from abusive behaviour by the person against whom the 

DAPO is sought.  Any criminal proceedings would relate to the separate question of 
whether the accused person breached the terms of the DAPN without reasonable 
excuse.  While there may be cases where the behaviour amounting to breach of the 
DAPN could be further evidence that the person against whom the DAPO is sought 

has been abusive towards the person, there is not necessarily a connection between 
the two sets of proceedings. 
 

 

42. I note the point made by the Faculty of Advocates.  However, I would consider 
that the appropriate analogous offence is the offence of breaching the terms of a  
Non-Harassment Order (NHO), which is also an order that can be imposed by a civil 
court to protect a person from the risk of abuse.  The maximum penalty on conviction 

on indictment for breach of an NHO is 5 years imprisonment.    Similarly, under 
section 2 of the Domestic Abuse (Scotland) Act 2011, the maximum penalty on 

238. The Committee also notes the evidence provided to us by the Faculty 
of Advocates (see paragraph 158), which states that the availability of 

conviction on indictment and a maximum penalty of 5 years’ imprisonment 
would appear potentially disproportionate when compared to the 
analogous position in respect of breach of bail. The Committee asks the 
Cabinet Secretary to respond to the point raised by the Faculty of 

Advocates. 



conviction on indictment for a breach of a domestic abuse interdict with a power of 
arrest attached is 5 years imprisonment. 

 
43. Decisions on Police Scotland’s budget will be made as part of regular 
spending review processes.  We are currently working with the SPA and Police 

Scotland to understand their budget requirements for the next financial year. The 
SPA and Police Scotland have recently met with the Cabinet Secretary for Finance 
to explore routes to achieving a financially sustainable budget position. 
 

44. I agree that future consideration could be given to broadening out the scope 
of those who can apply for DAPOs.  If the Bill is passed, it will, of course, be open to 
a person at risk of abuse, a social landlord, a healthcare provider, or a third sector 
body, for example, to approach the police with their concerns and ask them to 

consider applying for a DAPO or to recommend that the person at risk does so.  
Third sector bodies, local authority social work and regularly work closely with the 
police in, for example, Domestic Abuse Multi-Agency Risk Assessment Conferences 
(MARACs) and it would be open to them to highlight to the police that the making of 

a DAPN or an application for a DAPO may be appropriate in any given case. 
 

 
45. I note and welcome this recommendation. 

 

 

46. I note the Committee’s recommendation and can confirm that consideration 
will be given to making provision in the Bill to enable a DAPO to have effect until 
eviction proceedings under section 18 against the person against whom the DAPO 
was made have been concluded.  

 

240. We would welcome assurances that Police Scotland will be properly 

resourced to make these applications. The Committee also heard evidence 
that future consideration could be given to broadening out the scope of 
those who can apply for DAPOs, but only in circumstances where such 
bodies are properly resourced so as to avoid unintended consequences 

242. The Committee notes and accepts the reasoning that DAPOs are dealt 
with most appropriately under civil procedure in the Sheriff Court and 
agrees that there is no role for the criminal court in granting of a DAPO. 

243.  The Committee welcomes the intention behind the new power for 
social landlords in section 18 of the Bill. We note the evidence we heard 
supporting extending the power to enable social landlords to apply for 
DAPOs. However, the Committee heard that the three-month period for a 

DAPO may not be sufficient to allow eviction proceedings to conclude 
under section 18 and therefore, in circumstances where section 18 
proceedings are ongoing but unresolved, consideration could be given to 
an extension to the time period until those proceedings concluded. 



47. This will need careful consideration, as in practice this could result in a DAPO 
being in place for a substantial period of time whilst eviction proceedings were 
ongoing.  

 
48. If provision is made to extend a DAPO in these circumstances, then in order 
for it to work effectively, consideration would have to be given to ensuring 
cooperation between the police and the victim’s landlord in order that, were eviction 

and tenancy transfer proceedings considered appropriate, these could be initiated at 
an early point once the DAPO was granted. Otherwise, the DAPO may be close to 
expiry or have indeed expired before the landlord had begun the process and thus 
the protective period would not have been utilised.  

 

  
49. I can confirm that if this Bill is passed by Parliament, we will work closely with  
social landlord practitioners and other key stakeholders  to develop practical guidance 

on the use of the provisions including the type of evidence that would be likely be 
required to meet the reasonableness test required by the  court. 
 
50. This will include gathering evidence from a range of sources, such as the 

Police, Social  Work, any other agencies involved with the family, and from the 
landlords own records and previous knowledge of the household concerned. 
 

 
Provision of advice and assistance 

 
51. There is statutory guidance in place on the prevention of homelessness to 
support local authorities carrying out their statutory responsibilities to prevent and 
alleviate homelessness and to support other partners such as housing associations 

who are involved in tackling homelessness in the statutory and voluntary sectors.  
 
52. In addition, the Scottish Social Housing Charter sets out the outcomes and 
standards which social landlords should be achieving when performing their housing 

244. Section 18 provides that a court must make the relevant order where 

certain conditions are met and; it is reasonable to make that order, or the 
perpetrator has been convicted of an offence in the last 12 months, relating 
to his abusive behaviour which is punishable by imprisonment. The 
Committee heard that further clarity is needed on what evidence will be 

required to meet this statutory test and from where that evidence should be 
gathered, i.e. from the police or victims’ themselves. We would welcome 
further clarification in this regard. 

245. Furthermore, the Committee seeks clarification on what will 
constitute advice and assistance for perpetrators to prevent them from 
presenting as homeless. The Committee would also welcome an update on 

what plans are in place for the private rented sector to provide similar 
protections for victims of domestic abuse, and for the Bill to cover the 
housing situation of those in the Gypsy, Gypsy Traveller and Roma 
communities. 



activities. The Charter includes outcomes on housing options and requires social 
landlords to ensure that people at risk of becoming homeless get information and 

advice on preventing homelessness.  
 
53. As part of the process of determining whether to raise court action to transfer 
a tenancy, landlords will already have taken into consideration the future housing 
needs of the perpetrator. This will include providing advice and assistance on their 
housing options to prevent them becoming homeless if the court action is granted.  

 
54. The Bill further places a  specific requirement on the landlord  to provide the 
perpetrator with advice and assistance as soon as reasonably practical after raising 
the proceedings, in relation to finding alternative accommodation. 

 
55. Social Landlords currently provide a wide range of advice and assistance to 
people who are likely to become homeless, including signposting and referrals to 
independent sources of advice and information. This can include referrals to 

agencies providing impartial housing advice such as Citizens Advice, Shelter and  
money advice agencies.  
 
56. Advice and assistance also covers the full range of housing options available 

to an individual, based on their current circumstances, including private sector 
renting, mid-market renting, home ownership, including help to buy and shared 
equity, and renting in the social sector. 
 

57. Perpetrators can also access Housing Options, which is an information and 
advice process that local authorities use when someone approaches them with a 
housing problem. It aims to prevent homelessness wherever possible.   
  

58. Housing Options focuses on people's personal circumstances, helping them 
explore all options, including buying a home and renting in the private or social 
sectors. It can also provide support for underlying issues that can underpin housing 
problems such as debt, family breakup and mental health problems. This means 

that, rather than just making a homeless application, housing officers can work with 
other services to help people before they reach crisis point. 
 
Provision of  similar protections of domestic abuse in the private rented sector 
 

59. Following publication in December 2020 of the recommendations for 
improving housing outcomes for women and children experiencing domestic abuse 
in the social housing sector, the working group will now be  considering the private 

rented sector.  
 

60. We are currently agreeing  membership of the group and intend to commence 
this work within the next two months, with recommendations available later in the 

year.  The group will be exploring a range of options for improving protection, 
including legislation as well as guidance and support for private landlords 
 
 

 
 



Housing situation of those in the Gypsy Traveller and Roma communities 
 
61. Gypsy/Travellers who live in housing with an Scottish Secure Tenancy (SST), 

will already be covered by the provisions in the Bill.  For example, the Roma 
Community typically lives in housing in the UK, rather than on Gypsy/Traveller sites. 
 
62. The arrangements for occupancy/tenancy agreements on public sector 

Gypsy/Traveller sites vary considerably. Guidance on Improving minimum site  
standards, published in 2015, sets out the Core Rights and Responsibilities for 
Gypsy/Traveller Site Tenants, to be included in the occupancy agreements for 
pitches and where appropriate the core rights and responsibilities reflect the content 

of SST. However not all the provisions in an SST are relevant to the different context 
of Gypsy/Traveller sites, and there are some provisions in the core rights and 
responsibilities that reflect the lifestyle of those living on Gypsy/Traveller 
sites.  These agreements are therefore not covered by the Bill.  

 
63. We will explore domestic abuse  issues particular to the Gypsy/Traveller 
community through our work on the homelessness prevention pathway to 
understand any limitations of the occupancy agreements that are currently in place in 

supporting victims of domestic abuse and other relevant issues. This will enable us 
to determine whether further protections could be put in place for victims of domestic 
abuse within the gypsy/traveller community.  
 

64. In the meantime, we will highlight the importance of providing appropriate 
support to those in the Gypsy/Traveller community who may be experiencing abuse, 
including reporting it, to the attention of  Local Authorities and Housing Associations 
who are as landlords for Gypsy/Traveller sites. 
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