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Dear Margaret  
 
As you will recall, when I gave evidence to the Justice Committee in June, and in my recent 
statements to Parliament, I highlighted the scale of the backlog we face for solemn and 

summary court business as an inevitable consequence of the difficult but necessary 
operational decisions taken in the light of public health advice.  
 
I wrote to the Committee on 24 June to advise that officials in the Scottish Government’s 

Justice Analytical Services (JAS) and the Scottish Courts and Tribunals Service (SCTS) 
were working on an analysis of the potential backlog, and I gave an undertaking to ensure 
that the Committee would receive a summary of this initial analysis once it was finalised. 
This is enclosed alongside this letter. Officials within JAS will also be contacting the Scottish 

Parliament Information Centre to share some of the underlying modelling with researchers. 
 
Making this modelling publicly available will help to ensure that our stakeholders have a 
shared understanding of the scale of the issues that our justice system faces, and thus the 

innovation, hard work and collaboration that will continue to be necessary to tackle these. 
However, it is important to note that this model is based on a ‘do nothing’ scenario. I have 
been absolutely clear from the outset of the pandemic that doing nothing is not an 
acceptable response to this situation. Instead we recognise this data as demonstrating the 

clear case for effective solutions, innovation and joint-working across the sector to reduce 
these delays and mitigate their impact as much as possible. That is the approach that I and 
the justice agencies are taking. A huge volume of rapid work is in progress to recover, renew 
and transform activity across the criminal justice system. Alongside the modelling analysis, 

therefore, this letter provides a brief overview of the progress of that work to date and the 
programmes in place to take forward further work on a collaborative, cross-Justice basis. 
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JAS Courts Modelling – Analytical Paper and Assumptions 

 
As noted above, the purpose of the model is to produce a ‘do nothing’ scenario for dealing 
with the impacts of the Covid-19 crisis on the court system – and to estimate the backlogs 
that we may expect to see build up across the court system without appropriate mitigating 

actions being taken. The model therefore seeks to provide an as-is baseline against which 
the range of different mitigating options can be assessed and to help consider how 
competing pressures can be balanced appropriately.  
 

The Scottish Courts and Tribunals Service are developing some more detailed operational 
models that examine the potential impacts on trial throughput of specific policy options for 
individual courts, e.g. the High Court. These models should be considered alongside the 
broader context discussed in this paper - including the downstream impacts that any reforms 

could have. 
 
The court system model employed here has similar results to SCTS modelling – with a clear 
message that, in the absence of substantial reform, the trial backlogs that are likely to build 

up over the crisis will be very large, even in an optimistic scenario. This paper suggests that, 
under a ‘do nothing’ scenario, total trial backlogs could increase to 35,700 cases in the low 
impact scenario or to 62,300 cases in the high impact scenario, with additional average 
delays in concluding cases at summary trial of up to nearly a year and additional average 

delays in concluding cases at solemn trial of up to and over a year. This impact would be felt 
across the court system, with implications for outcomes for victims, witnesses, accused and 
all others involved with cases. More individuals would be affected in summary courts and the 
largest increases in average waiting times would be seen for jury trials, dealing with the most 

serious criminal cases. 
 
I have acknowledged clearly the harm that backlogs of this scale - if no mitigating action 
were taken - would cause for individuals, in particular for those awaiting trial and the victims 

of crime. 
 
The modelling suggests that, given the nature of the challenge, the necessary actions cannot 
be limited to measures to expand capacity within existing arrangements – with backlogs 

potentially taking years to clear without appropriate action, even if increased resources were 
made available to the current system. This underlines the need to consider both short term 
measures to enable the system to recover and deliver services, and longer term reforms to 
ensure our justice system can renew and transform to operate effectively within the new 

normal to deliver appropriate outcomes for our citizens. 
 
Importantly, the paper emphasises that courts are not the only element of the justice system 
that is constrained in the continuing context of the COVID-19 pandemic and associated 

necessary health restrictions. Therefore measures that may resolve the courts backlog alone 
would not eliminate the challenges that the overall justice system faces – instead they might 
move the backlog to other stages of the system. In both the current time of reduced court 
capacity and when backlogs can begin to be cleared, careful consideration will need to be 
given to the phased prioritisation of business and its implications on the wider system (e.g. 

prisons, community justice social work, community safety). 
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Actions taken to reduce and mitigate the backlog 

 
These backlog figures are stark, and although the priority was, and remains, to keep those 
involved in the justice system safe from the impact of the COVID-19 pandemic, we must 
recognise that delays to justice have a devastating impact on litigants, victims, witnesses and 

accused. These are challenges being faced by jurisdictions around the world. I’m pleased that 
the approach being taken in Scotland so far has been characterised by collaborative working 
and innovation. 
 

In line with the Scottish Government’s COVID-19 route map, since June, Sheriff Courts 
across Scotland have re-opened with summary criminal business returning to local courts, 
with priority being given to custody cases. New digital approaches, supported by emergency 
legislation, have been introduced and remote hearings have been rolled out across the 

Courts.  
 
On 28 May, the Lord President issued a Practice Note on the remote conduct of summary 
trials in Aberdeen and Inverness and on 9 and 10 June, the first summary trials to be 

conducted entirely in a virtual court took place. As Sheriff Principle Pyle has noted, these 
were the first such trials conducted in the four jurisdictions of the British Isles. His report on 
the successful pilots, Summary Criminal Virtual Trial Pilot: The Way Ahead, was published 

on 3 July and is available on the Scottish Courts and Tribunals Service website1. The report 

recommends that virtual trials should be rolled out across the country in the autumn, to allow 
time for engagement and training, and discussions are now taking place between the SCTS, 
Sheriffs Principal, COPFS, the legal profession and victims representatives.  
 

While a great deal of progress has been made, I am clear that further work will be required to 
make serious inroads into the backlog of summary cases. 
 
From the outset, we have highlighted our concern about the impact of the pandemic on jury 

trials, dealing with the most serious criminal cases in the High Court and Sheriff Courts . The 
first jury citations for potential jurors to be issued since the start of the COVID-19 lockdown 
were sent on 15 June. High Court trials resumed in Edinburgh and Glasgow last month, 
involving limited numbers at first, but with the aim of establishing a sustainable approach that 

will allow as many trials as possible to proceed while protecting the health of all those 
involved. 
 
Although demonstrating real innovation and collaborative working amongst the justice sector, 

including the remote balloting of jurors to avoid unnecessarily travel to court, these multi-
courtroom models substantially reduce the capacity of the court estate to progress jury trials 
in large numbers. To address this, the Lord Justice Clerk’s working group has been exploring 
the introduction of remote jury centres based on the remote model in use in Edinburgh High 

Court. They have now agreed that this is the most effective approach to increase trial 
capacity and reduce the delays for cases coming to trial.  
 

The use of remote jury centres, based in cinema complexes - with the availability of reliable 
and modern technology, coupled with the ability to provide nationwide participation and a 

                                              
1 https://www.scotcourts.gov.uk/about-the-scottish-court-service/scs-news/2020/07/03/extending-virtual-summary-
trials-in-scotland 
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streamlined contractual process - is regarded as the most credible and deliverable 

proposition to take forward jury trials in the current COVID-19 context. 
 

I am delighted to inform the Committee that I have therefore agreed funding of up to £5.5m 
to the Scottish Courts and Tribunals Service to take forward this innovative approach that 
would use remote jury centres to make up to 16 jury rooms available for High Court Trials 
from October 2020. 

 
With such a ground-breaking approach, stakeholders will rightly seek reassurances, and 
throughout my discussions with SCTS, I have emphasised the importance of engaging on 
this basis. So I was pleased that Rape Crisis Scotland were represented on the Lord Justice 

Clerk’s working group on Restarting Solemn Trials, along with legal professionals, the 
judiciary and justice organisations. Furthermore, third sector organisations including Rape 
Crisis Scotland, SWA and VSS have participated in mock trials and I know that this feedback 
has been vital to SCTS. 
 

Although this is a very substantial step, we must be clear about the challenge that still faces 

us. The current proposal will assist in preventing further backlogs building up in the High 
Court, but I recognise that further work will be required to address the existing backlog and 
the serious issues also present in sheriff and jury cases and I will update the Committee as 
work on those cases progresses. 

 
As I set out in my 24 June letter to the Justice Committee, I am also willing to consider 
options which would require legislation if it is clear that they could make a substantial impact 
on the backlog, such as smaller numbers of jurors or adjusting the sentencing powers of 

Sheriff Courts, although it may be that, after due consideration, neither of these proposals 
are taken forward, or there may be other options that could potentially require legislation.  I 
can advise that the Lord Justice Clerk’s Working Group have considered the operational 
impact of smaller juries and have recommended that, with the introduction of remote jury 

centres which can accommodate 15 persons, physically distanced, this option need not be 
pursued. If it is decided that this matter, or adjusting sentencing powers, needs pursued in 
the future, I will of course keep Parliament, and this Committee fully updated. 
 

I am also mindful about ensuring that justice partners have sufficient resources and will 
continue to keep the overall budget position under review through our regular meetings. In 
June, SCTS received an extra £3 million and COPFS an extra £2.8 million of capital funding 
as part of the Back to Work package of investment announced by the Cabinet Secretary for 

Finance. An additional £2 million of investment has now been awarded to justice 
organisations through the Justice Digital Transformation fund. I am open to consider other 
options and innovations that can further help to address the backlog in court activity and 
reduce the human impact. 

 
I am also aware of the pressures on victim support services and we are working with 
partners to ensure that frontline services supporting victims and women and children 
experiencing domestic abuse are still able to provide that support. At the end of March, the 

First Minister announced that over £1.5 million will be allocated to Scottish Women’s Aid and 
Rape Crisis Scotland to ensure they can continue to provide support during the Covid-19 
pandemic. In addition, we have increased Victim Support Scotland’s victims’ fund to 
£100,000 to help meet the immediate financial needs of the most vulnerable victims. Officials 
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are continuing to engage with organisations supporting victims to assess need, as we move 

into recovery and renewal. 
 
Recover, Renew, Transform 

 

In addition to the progress that I have set out above, I recognise that further work is 
necessary to improve this situation. Along with our justice partners, and with the input of 
stakeholders, we are considering what further operational and legislative options can be 
made available to help address the backlog and mitigate its impacts. 

 
To drive forward system level delivery of the required changes, a new structure has been 
established under the authority of the collaborative Justice Board for Scotland and led by a 
Criminal Justice Board on which the chief executives of the key criminal justice organisations 

sit, to co-ordinate recovery activity, including in the criminal courts. This Board meets every 
two weeks to direct and monitor progress and ensure a whole system overview of the work 
underway. 

 

A number of programmes of work (each one led by a senior member of one of the criminal 
justice organisations) have been established within that structure to address different 
aspects of the recovery process.   
 

 Recommencing jury trials (led by the Lord Justice Clerk) 

 Developing virtual summary procedural hearings and trials 

 Considering a new model for summary business, building on the Evidence and 
Procedure Review 

 Virtual custody courts 

 Strengthening community justice, as a diversion from prosecution in addition to 
alternatives to prison  
 

A number of “enabling” projects also form part of this system wide programme – including 
digital evidence sharing; electronic document transfer and evidential implications of digital 
productions. In addition to key justice agencies, other relevant stakeholders are being invited 
to take part in these programmes.  

 
While we all, rightly, want the work on these programmes to progress as quickly as possible, 
it is also vital that we continue to take account of relevant health advice and that the 
arrangements that are put in place are sustainable and proportionate to the substantial scale 

and nature of the backlog that we face, as set out in the attached JAS modelling report. 
 
I hope this letter reassures the Committee that the Justice system is taking a collective and 
collegiate approach to addressing the issues brought about by the Covid pandemic. I will of 

course continue to update the committee as this programme of work is implemented, 
including when I appear to give evidence next week. 

 
HUMZA YOUSAF 
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JAS Courts Modelling – Analytical Paper and Assumptions:  
Executive Summary  
 

Modelling a severely constrained court system 
 
From the start of the Covid-19 lockdown and for the coming months, it is expected 
that the criminal justice system will be operating in a mode with more demands week 

on week than it can process. One of the key constraints is the capacity to physically 
call and conclude cases in court. This paper describes the results of a model 
developed by Scottish Government Justice Analytical Services (JAS) to illustrate a 
‘do nothing’ scenario for dealing with the impacts of the Covid-19 crisis on the court 

system – and to estimate the backlogs and waiting times that we may expect to see 
build up across the court system in the absence of significant and necessary 
changes. 
 

The model describes different stages of time in which courts are expected to have 
reduced capacity, with Stage 1 beginning at the start of the Covid-19 lockdown 
period (see Table 1) and Stage 3 ending when the system can return to at least the 
level of pre Covid-19 capacity. The key assumptions that determine how far backlogs 

will grow and how long new court cases will wait are therefore the length of stages 1 
to 3, how much demand courts will face in each stage, and how much capacity they 
have to meet that demand in each stage. Other more detailed models are being 
developed by JAS to support more detailed planning and decision making - the 

model approach here was chosen to convey both the potential scale of the challenge 
and the uncertainty ahead.  The Stages are illustrative only, relevant to the justice 
system, and are not intended to map exactly with the Scottish Government’s wider 
Covid-19 route map phases. 

 

Table 1: Illustration of capacity constraints in the model 

  

Capacity to conclude cases at… 

Solemn Trial 
Summary 

Trial 

Solemn Pre 

Trial 

Summary 

Pre Trial 

Stage 0 (usual capacity available) 

Stage 1 
Extremely 

constrained 
Extremely 

constrained 
Severely 

constrained 
Severely 

constrained 

Stage 2 
Severely 

constrained 
Severely 

constrained 
Somewhat 
constrained 

Somewhat 
constrained 

Stage 3 
Severely 

constrained 
Somewhat 
constrained 

Somewhat 
constrained 

Somewhat 
constrained 

Stage 4 Additional capacity available to clear backlog 

 

The model has a wide range of data and assumptions that feed into it regarding 
timings, inflows and capacity for these different stages, with uncertainty about these 
factors being presented in terms of three modelled scenarios (low impact, medium 
impact and high impact).  

 
The main impact of varying capacity assumptions is varying the extent to which 
backlogs build up and the knock-on impact for case waiting times. While different 
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stages of constraint have been modelled, it is assumed that there is no “second 
peak” in the recovery period in any of the scenarios, and that the recovery goes 
smoothly – with conditions gradually improving between stages one through three 

until a full recovery is reached. Any tightening of national restrictions (moving back 
into national lockdown or into a more restrictive phase) would have a significant 
impact on the results of this analysis – leading to larger backlogs. 
 

The model does not attempt to fully consider all of the dynamics upstream from court 
demands that may exist in the forms of e.g., outstanding cases at the police or fiscal 
investigation stages, as this was not feasible. However, data were analysed on the 
reduction of crime rates during lockdown and the extent to which these would likely 

impact on proceedings volumes. This analysis showed that these made a very small 
impact on the model results, mainly because the crime drop did not last very long.  
 
Severe capacity constraints, under a ‘do nothing’ scenario, lead to significant 

deterioration in outcomes for people involved with court cases1 
 

 

                                              
1 Throughout this paper, cases are split into cases that will conclude at the pre trial stage and cases 
that will conclude at trial. For this reason, the definition of outstanding trials used here is the number 
of cases registered at court that would be expected to conclude at trial, and not a description of only 
those cases that have already progressed beyond the pre trial stage / had a trial date fixed.  
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In the high impact, ‘do nothing’ scenario, it is estimated that the Covid-19 crisis could 

mean:  
 

1. Growth in the number of outstanding summary trials (see footnote 1) from 
approximately 23,000 to approximately 57,000 and growth in outstanding 

solemn trials from approximately 1,400 to 5,400, with implications for all of the 
people involved with these cases (victims, witnesses, accused). 

2. Additional delays on top of baseline waiting times of around 11.5 months to 
conclude cases at summary trial and 15.5 months for solemn trials2.  

 
Furthermore, after 18 months of reduced capacity under the high impact scenario, if 
the system were then to utilise 120% of pre-Covid-19 levels of resources, without 
other actions, it would take an estimated further 7 years for summary trials and 9 

years for solemn trials to fully clear the backlogs to pre-Covid-19 levels.  
 
It is worth highlighting that while this “high impact scenario” analysis has painted a 
picture where outcomes deteriorate significantly, it is not a worst case scenario. For 

example, changes in pleading behaviour of defendants would impact on court 
efficiency. Such changes in behaviour aren’t modelled here, but could have a large 
impact. Also, prior to the Covid-19 pandemic, there was already an increase in the 
volumes of certain types of criminal court business, in particular High Court 

indictments and trials called.  If these trends were to continue this would add further 
to the pressures on courts during the post-Covid-19 recovery period.   
 
  

                                              
2 Regular published statistics on case waiting times across all jurisdictions are not published. 
However, for purposes of sense of scale, indicative average waiting times from pleading diet to trial 
diet (which forms a key part of the overall waiting time from a complaint or indictment being registered 
to being concluded at trial) are: JP and Sheriff Summary Court: Just over 3 months (14 weeks) / 
Sheriff Solemn: Approximately 2 months / High Court: Approximately 5 months [SCTS Information]  
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A note on similar modelling work by SCTS 
 
The Scottish Courts and Tribunals Service are developing some more detailed 

operational models that examine the potential impacts on trial throughput of specific 
policy options for individual courts, e.g. the High Court. There are a number of 
methodological differences in the modelling that have been used by JAS in this 
paper and SCTS in their separate modelling work3. This means that, while the 

models share the same broad conclusions in terms of the scale of the possible 
challenges to the system, it is not appropriate to try to make meaningful comparisons 
between the figures produced by the two models, which will not precisely align. The 
SCTS models should be considered alongside the broader context discussed in this 

paper - including the wider system implications that any court reforms could have. 
 
Overall, the court system model employed here has similar results to SCTS 
modelling – with a clear message that, in the absence of substantial reform, the trial 

backlogs that are likely to build up over the crisis will be large, even in a relatively 
optimistic scenario.  
 
The need to consider constraints across the wider system and not just courts 

 
While this model and paper have focussed on court backlogs, courts are not the only 
element of the justice system that is constrained, and therefore measures that may 
resolve the courts backlog would not eliminate the problems that the justice system 

faces – instead they might move the backlog along to other stages of the system. A 
large increase in the ability of the system to deliver verdicts must be accompanied by 
parallel changes or expansion in the system to deliver the associated disposals at 
the appropriate time. For example, in the scenario created whereby a 20% 

expansion of judicial resources allows for the court backlogs to be tackled, this would 
mean 20% extra strain further downstream in the system. Over the course of a year 
that could be a very significant pressure – based on 2018/19 Criminal Proceedings 
statistics, it would amount to over 2,000 additional custodial sentences and over 

3,000 additional community sentences. If maintained over a longer period of time, 
and with no other changes, it would mean the prison population increasing by 
significantly more than 1,000 while the backlog is tackled. Other system-wide 
implications discussed in the paper include the prioritisation of remand and bail 

cases which, for at least as long as court capacity is constrained, will continue to 
require extremely careful consideration.  

                                              
3 Along with a number of technical differences, one of the key differences in approach is that the 
model in this paper uses operational insights to guide high level assumptions on capacity but the 
SCTS paper looks in more detail at how social distancing would affect how the court estate could be 
used in practice. The SCTS paper also presents SCTS-modelled impacts of some of the different 
options for court trials. 
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Summary: A time for urgent action and a system wide response 
 

Overall, the model suggests that, under a ‘do nothing’ scenario, total trial backlogs 
could increase to 29,000 cases in the low impact scenario or to 56,000 cases in the 
high impact scenario, with additional average delays in concluding cases at 
summary trial of up to nearly a year and additional average delays in concluding 

cases at solemn trial of up to and over a year. This impact would be felt across the 
court system, with more individuals affected in summary courts and the largest 
increases in average waiting times seen for jury trials. Furthermore modelling 
suggests that there will not be an easy way to overcome these challenges – with 

backlogs potentially taking a number of years to clear even if there was a relatively 
large increase in the capacity and resources available to the system.  
 
Action to respond to the backlog in court activity also needs to be aligned with the 

available capacity of other aspects of the justice system, including community justice 
services and prisons, to accommodate the associated volume of disposals.  It is for 
this reason that the Justice Board for Scotland and Scottish Government are seeking 
a co-ordinated, ‘whole system approach’ to the recovery and renewal of the criminal 

justice system following from the Covid-19 pandemic, with a focus on the interests of 
public safety, victims and those accused of crime, as well as wider public confidence 
in the justice system.  
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JAS Courts Modelling – Analytical Paper and Assumptions 
 
Summary: From the start of the Covid-19 lockdown and for the coming months, it is 

expected that the criminal justice system will be operating in a mode with more 
demands week on week than it can process. One of the key constraints is the 
capacity to physically call and conclude cases in court. This paper describes the 
results of a model developed by Scottish Government Justice Analytical Services 

(JAS) to illustrate a ‘do nothing’ scenario for dealing with the impacts of the Covid-19 
crisis on the court system – and to estimate the backlogs and waiting times that we 
may expect to see build up across the court system in the absence of significant and 
necessary changes. 
 
Introduction: In usual (pre-Covid-19) operations, the criminal justice system 

requires a number of key components and contributors to come together to deliver 
disposals (e.g. acquittals, sentencing, punishments). The system itself is constrained 

by the capacity it has in terms of physical and staffing resources like available court 
rooms, sheriffs, prosecutors, court clerks etc. The ability of the system to deliver 
disposals also relies on others being able to contribute to cases – for example 
witnesses, jurors, translators, forensic experts, etc. In normal times it is essential that 

this capacity can accommodate the demand for judicial activity (trials, etc) that are 
created earlier in the justice system.  
 
For the coming months, it is expected that the criminal justice system will be 

operating in a mode “far from equilibrium”, i.e., with more demands week on week 
than it can process. This model focusses on the mis-match between the demands 
placed on the courts and their capacity to meet that demand4.  
 

The model presented here is kept relatively simple in order to ensure that it can 
produce results across different levels of jurisdiction (High Court, Sheriff Solemn, 
Sheriff Summary and Justice of the Peace), and different court activities (trial and 
pre-trial activities) in a broadly consistent manner. This allows for a wide range of 

assumptions to be changed, and helps establish the model as one which can be 
further developed to inform discussions of how to prioritise resources between these 
settings. However, it lacks the specificity to deliver particular types of results that are 
tailored to these areas. So, for example, the model isn’t capable of determining 

details of “maximum” waiting times that victims, accused and other parties might face 
into the future, or of splitting up cases into bail / custody cases. This can be done 
with more specific models, however the broad intention is to extend this model 
further (e.g. to sentencing) rather than specify it further (e.g. to look at for example, 

                                              
4 However, this does mean that if other factors – such as the ability of witnesses, jurors etc is 
constrained more than capacity to accommodate them is, then the model results will be overly 
optimistic. In the context of the Covid-19 crisis, this may be the case if, for example other necessary 
functions of society (e.g. transport, childcare infrastructure) are slower to recover than the judicial 
system. 
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the various pre-trial diets in sheriff solemn proceedings5). The model largely ignores 
dynamic impacts that happen before cases are registered6. 
 
Timing: The model has a wide range of assumptions that feed into it regarding 

inflows (stemming from crime data) and capacity constraints (based on data, and 
anecdotal engagement with justice partners) to allow for sensitivity analysis (i.e., 
determining which model parameters make the biggest impact on the outcomes). 

One of the key variables of interest is the length of time that the constraints will 
remain in place for, and that was found to be the most influential factor.  
 
In order to model the impact of Covid-19 and a subsequent recovery, the model 

employs differing assumptions regarding inflows and capacity over different stages7. 
These stages allow for the model to include a gradual easing of restrictions: 
 

 The Pre-Covid-19 stage, Stage 0, is considered to be a largely stable time 

period. There are some assumptions regarding starting backlogs, but it is 
assumed that each jurisdiction of court was in a state of equilibrium – 
meaning that it was assumed that these courts had the right capacity to deal 
with the amount of new cases coming in to them – (i.e. that capacity could 

keep up with demand)8. 
 

 Stage 1 represents the stage we are currently in - capacity assumptions are 
based on data from April and May, when court capacity was severely 

constrained, focussed almost entirely on non-trial activity.  
 

 Stage 2 represents the point at which trials start to recommence. It is informed 
by assumptions about capacity to run trials and other activity, based on input 

from justice partners on how much business could be run in the context of 
social distancing once appropriate changes have been made.  
 

 Stage 3 acts as a bridge between Stage 2 and normal judicial business 

resuming, assuming that capacity is increased slightly in areas that don’t 
require juries – trials for sheriff summary and JP court procedures, and non-
trial activity in high court and sheriff solemn procedures. The end of stage 3 
represents a point at which the cumulative impact of Covid-19 on court 

backlogs can be assessed. 
                                              
5 Although JAS has developed a separate model of sheriff summary and continues to develop 
bespoke models along these lines – however these aren’t as effective in modelling wider system 
impacts. 
6 This was initially planned, however as seen in the inflows discussion later in this paper, there was 
relatively little indication it would be hugely important – with the change in crime rates seen in 
lockdown relatively small and short-lived. Furthermore management information from COPFS does 
not indicate any large Covid-19 backlogs building up, as much of the marking work can be done 
remotely. 
7 It is worth noting these stages are deliberately not equivalent to the Scottish Government road map 
but reflect the particular approach required to re-establish some elements of the justice system – 
especially jury trials. This is due to the specific difficulties there are around empanelling and housing  
juries – in addition to the other (significant) challenges that partners face in addressing the crisis.  
8 This is likely not a particularly realistic assumption –especially for the high court -  however 
management information is not sufficiently comprehensive to indicate the degree to which backlogs 
would rise outwith Covid-19. The modelling here (which assumes that the pre-Covid-19 system was 
able to fully meet demands) is therefore optimistic as a result.  
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 A final “Recovery” stage – stage 4 - is introduced in order to communicate 

how much work (resources/reform) will be needed to address Covid-19 
backlogs. In addition to removing all capacity constraints on the court system 
so it can function as normal, stage 4 also allows a theoretical expansion of 
resources to ensure the system can recover and manage down the backlogs. 

 
These stages are summarised in table 1, below: 
 

Table 1: Illustration of capacity constraints in the model 

  

Capacity to conclude cases at… 

Solemn Trial 
Summary 

Trial 
Solemn Pre 

Trial 
Summary 
Pre Trial 

Stage 0 (usual capacity available) 

Stage 1 
Extremely 

constrained 
Extremely 

constrained 
Severely 

constrained 
Severely 

constrained 

Stage 2 
Severely 

constrained 

Severely 

constrained 

Somewhat 

constrained 

Somewhat 

constrained 

Stage 3 
Severely 

constrained 
Somewhat 
constrained 

Somewhat 
constrained 

Somewhat 
constrained 

Stage 4 Additional capacity available to clear backlog 

 

The key assumptions that determine results are therefore the length of each time 
period / stage, how much demand courts will face in each stage, and how much 
capacity they have to meet that demand in each stage.  

 
Scenario Analysis: The model includes multiple inflow and capacity assumptions 

regarding each jurisdiction – each specific to the stage of the model that is being 
analysed9. The analysis looks at three scenarios (low, medium and high impact). 

These scenarios differ in terms of assumptions about the length of the crisis and 
nature of the recovery, with the length of these stages set out in Table 2 below. 
 

Table 2: Length of Constrained Capacity Assumptions 

Phase 
Low Impact 
Scenario 

Medium Impact 
Scenario 

High Impact 
Scenario 

Stage 1 3 months 4 months 6 months 

Stage 2 3 months 4 months 6 months 

Stage 3 3 months 4 months 6 months 

 
Clearly, the modelled lengths of recovery are largely speculative and remain open to 

huge uncertainty – and so these scenarios remain illustrative10. In addition to the 
length of time that the restrictions last for, the low, medium and high impact 

                                              
9 These assumptions, along with full technical details of the modelling methodology and source data, 
have been reported in full in a separate technical annex provided to Scottish Parliament Information 
Centre (SPICe) researchers. 
10 The low impact scenario has stages 1-3 (i.e. the total period of constrained capacity) lasting 9 
months, the medium impact scenario has this period lasting 12 months, and the high impact scenario 
has this period lasting 18 months.  
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scenarios vary in terms of assumptions on how much demand there is, and how 
much capacity there is to meet that demand.  
 

For demand, the low impact scenario assumes a small decrease in the demand that 
courts will face, whereas the high impact scenario assumes that there will be a small 
increase in demands facing the system as a result of the crisis. This has been 
guided by analysis of the impact of crime rates over lockdown - although more 

serious crimes (that are associated with sheriff summary, solemn and high court 
proceedings) fell over lockdown, they did so by a relatively small amount, and it is 
reasonable to assume crime will return to normal levels quickly thereafter11. This 
means that the fall in crime over lockdown is not assessed as being a major factor 

that would prevent large court backlogs building up. 
 
Similarly, the low impact assumption has more optimistic assumptions regarding the 
capacity levels that the court system will be able to achieve relative to the high 

impact scenario. Effectively these “capacity assumptions” reflect much of the debate 
so far on court backlogs – potential measures to improve the efficiency with which 
SCTS can process cases in the presence of constraints, including measures such as 
virtual participation etc. The main impact of varying these assumptions is varying the 

extent to which backlogs build up – unless a sufficiently comprehensive solution can 
be found to bring capacity close to 100% of normal levels. 
 
It is assumed that there is no “second peak” in the recovery period in any of the 

scenarios, and that the recovery goes smoothly – with conditions gradually improving 
between stages one through three until a full recovery is reached. Any tightening of 
national restrictions (moving back into national lockdown or into a more restrictive 
phase) would have a significant impact on the results of this analysis – leading to 

larger backlogs. 
 
  

                                              
11 Separate JAS analysis of recorded crime in April 2020 showed that the largest percentage 
reductions in crime relative to April 2019 were those associated with non-court disposals and JP 
courts. Looking specifically at crimes associated with summary, sheriff and high court proceedings, 
crime rates remained at around 80% of levels seen in April 2019 (as well as a longer term baseline). 
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Assumptions 

 
The key assumptions that determine results are therefore the length of each time 

period / phase, how inflows are impacted in each phase, and how much capacity can 
be achieved in each phase.  
 
 

 Timing Assumptions: The key result of this was that the model results would 

be most sensitive to the assumptions about how long the stages last until a 
recovery is possible (i.e., varying this assumption between the low and high 
bounds while holding other parameters fixed had a greater impact than the 

same process for other assumptions). 
 

 Inflow Assumptions: The model uses information from 2019/20 on levels of 

demand for courts. This is then adjusted to fit with data on crime reduction in 
lockdown or possible longer term impacts (e.g. it is feasible crime rates could 
increase if the economic toll of the crisis increases hardship). Longer term 
crime rates are obviously hugely important as well – and any increase will 
make the recovery period more difficult to manage as a result. This can be 

seen in the high impact scenarios around time to recover in particular, where 
fairly modest adjustments to crime levels (+5%) lead to a system that is much 
slower to respond (as extra capacity is not only needed to tackle the backlog, 
but also to meet new and higher levels of demand). Analysis of data on the 

reduction of crime rates during lockdown and the extent to which these would 
likely impact on proceedings volumes showed that these made a very small 
impact on the model results, mainly because the crime drop did not last very 
long. The model does not attempt to fully consider all of the dynamics 

upstream from court demands that may exist in the forms of e.g., outstanding 
cases at the police or fiscal investigation stages as this was not feasible. 

 
 Capacity Assumptions: Various sources of information were used regarding 

how much capacity the system has and will have to process these cases as 
the crisis progresses. These assumptions are based on data where it is 
appropriate to do so – e.g. using available provisional SCTS management 
information on numbers of cases concluded since the start of lockdown. 

Where there is no data, conversations with operational staff across the justice 
sector have informed other assumptions. Some still remain reasonable 
guesses from JAS analysts. No specific policies are explicitly modelled, 
although it is possible to think of many policies that have been discussed to 

date as “capacity” policies, and therefore they could be modelled – at a very 
high level – in terms of how much capacity they would unlock for the system. 
These assumptions play a role in modelling the extent of the impact over 
lockdown and the period beyond. Data based assumptions on stage 1  

describe a system with extreme constraints. Advice we have received is that, 
in the absence of significant changes, capacity will remain constrained quite 
severely.  There isn’t a great deal of room to change these assumptions, and 
therefore they don’t have a huge impact on results – again, especially in the 

context of the results for trials. They are more meaningful for pre-trial activity, 
where it may be feasible to reach far higher levels of capacity.  
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 Initial Backlogs: The initial backlogs in the model do not impact on modelled 

Covid-19 outcomes in terms of additional delays or additional backlogs, but do 

set the baseline against which the impacts of Covid-19 can be measured – 
and also account for the existing delays that those contributing to a court case 
may endure. 

 

Results of the Model (Trial Activity) 
 

The key outputs of the model are given in terms of how much worse the system will 
perform after stages 1-3 than it did in the period before Covid-19 – i.e. how much 
longer waiting times are expected to get. It then goes on to look at the recovery 

stage, and works out how quickly the court system would take to recover if it was 
supplied with substantially more resources to invest in tackling the backlog. It is 
again worth emphasising that these are the results of a “do nothing” scenario – 
whereby the system continues to attempt to process cases largely as it did before 

the crisis. To some extent they should therefore be understood in terms of tolerance 
– i.e. can these types of outcomes be tolerated or is further action required? 
 
High level results are reported below in table 3 (which looks at trial backlogs): 
 

Table 3: Summary of Results (low, medium & high impact scenarios) for Trial Court Backlogs 

  
Outcome 1 - modelled additional 

delays12 after Covid-19 crisis (start 
of stage 4) 

Outcome 2 – Size of the backlog (cases 
awaiting trial) after Covid-19 crisis (start 

of stage 4). Rounded to nearest 
hundred and nearest thousand for All 

Courts 

 
Low 

Impact 
Scenario 

Medium 
Impact 

Scenario 

High 
Impact 

Scenario 

Low 
Impact 

Scenario 

Medium 
Impact 

Scenario 

High Impact 
Scenario 

JP Trial  3 months  
6 

months 
11 

months 
6,000 7,400 10,600 

Sheriff Summary  4 months  
7 

months  
12 

months  
26,900 33,200 46,200 

Sheriff Solemn  6 months  
10 

months 
15 

months 
1,900 2,700 4,000 

High Court  6 months  
10 

months  
16 

months  
900 1,100 1,400 

All Courts  36,000 44,000 62,000 

 
Regular published statistics on case waiting times across all jurisdictions are not 
published. However, indicative average waiting times from pleading diet to trial diet 

(which forms a part of the overall waiting time from an indictment being registered to 
being concluded at trial) have been provided for the purposes of sense of scale13.  
 
 

                                              
12 Because the model is based on conclusions of cases at trial, this delay represents additional delays 
for cases up to the point at which they are concluded at trial. 
13 Information provided by SCTS. 
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JP and Sheriff Summary Court: Just over 3 months (14 weeks) 
Sheriff Solemn: Approximately 2 months 

High Court: Approximately 5 months 
 
Figure 1 (below) focusses on the outcomes surrounding additional waiting times 
resultant from the additional backlogs. These figures represent months of additional 

backlog, or alternatively an additional average wait per case of 6 to 16 months for 
jury trials if the system returned to pre-Covid-19 operations after stage 4. These 
delays will add to existing delays from the outstanding trials before the Covid-19 
crisis. The additional delays would lead to additional uncertainty for victims, 

witnesses and the accused. For JP and Sheriff Summary procedures, the average 
delays are not as long, but would affect far more individuals, given that they account 
for much more court business - there were over 80,000 proceedings concluded at a 
JP and Sheriff Summary level in 2018-19, compared to around 6,000 for Sheriff 

Solemn and High Court proceedings. 
 

  
 

 Furthermore, the number of individuals affected by this uncertainty at any time 
would be large, with waiting lists rising to 2,800, 3,800 and 5,400 cases at their worst 

for solemn trials, as shown in Figures 2 and 3 below – which illustrate “outcome 2” 

from Table 314.  
 

                                              
14 Note that the starting position for the solemn trials backlog is estimated at approximately 1400 
cases. This is based on SCTS data on outstanding trials with further data from SCTS and COPFS 
about cases not yet progressed to trial and an estimate of the proportion of these which will then 
conclude at trial. Cases not yet progressed to trial and which are not expected to progress to trial form 
the basis of the pre-trial conclusion model (Table 5). Care will be needed in months ahead to draw on 
all available information to accurately and clearly describe the actual growth in backlog of indictments. 
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Once these additional delays are created, there should be no expectation that there 
would be enough resources to reduce the delays back down to normal levels when 
restrictions are removed. This is because the model assumes that there isn’t any 

excess capacity within the system to process the backlogs that have built up.  
 
As an illustration of this, the analysis also includes a final stage to function as a 
“recovery” period. In this context, it is assumed that capacity to conclude court cases 

is increased to 120% of pre-Covid-19 levels - equivalent to opening every court in 
Scotland on Saturdays as well as Monday through Friday and ensuring that court 
business could be run just as efficiently when doing so15. A third outcome is given in 
table 4 below – the time it would take for the (judicial) system to recover, even with 

this added capacity. Results are given in terms of the time it would take for the 
justice system to be able to return to normal (i.e. pre-Covid-19) in terms of typical 
waiting times and backlogs. The results indicate that the backlogs could take many 
years to address. The time it would take for courts to recover would likely be longer 

for High Court and Sheriff Solemn proceedings, as seen in table 4, below: 
 

Table 4 – Time to Recover – Systems Modelling  (low, 
medium & high impact scenarios) 

 Outcome 3 – How long it would take to reduce the trial 
backlog to pre Covid-19 levels if court activity expanded 20% 

 
Low 

Impact 
Scenario 

Medium 
Impact 

Scenario 

High Impact 
Scenario 

JP 1 year 3 years 7 years 

Sheriff Summary  1 year 3 years 7 years 

Sheriff Solemn  2 years 4 years 9 years 

High Court  2 years 4 years 9 years 

 
 

                                              
15 This would be extremely resource intensive to achieve, with the annual budgets of COPFS, SCTS 
and SLAB amounting to around £400m per annum. 
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Even with 100% capacity available, the model illustrates that it would not have been 

able to meet any “extra” demand (i.e. deal with backlogs as well as inflows of cases) 
and therefore that waiting times would persist indefinitely. Indeed, even with 
significant added capacity, the estimated time to reduce trial backlogs to pre Covid-
19 levels is very large in some cases.  

 
Furthermore, the times to recovery reported above only describe the modelled 
impact of Covid-19 on a system that was assumed to be able to meet existing levels 
of demand. It is difficult to fully assess the validity of this assumption with available 

performance data – this would need a robust, consistent and comprehensive set of 
management information on waiting times and outstanding case volumes at all parts 
of the system and for all levels of jurisdiction. However, prior to the Covid-19 
pandemic, there was already an increase in the volumes of certain types of criminal 

court business, in particular High Court indictments and trials called, largely due to 
the increased reporting of sexual crimes. If these trends were to continue this would 
add further to the pressures on courts during the post-Covid-19 recovery period. 
What this means is that the reported years to recovery above almost certainly 

underestimate the true length of time to recover after the system is able to 
commence addressing the backlog.  
 

Results of the Model (Pre-Trial Activity)  

 

The key outputs of the model are again given in terms of how much worse the 
system will perform after stages 1-3 than it did in the period before Covid-19 – i.e. 
how much longer waiting times are expected to get. It then goes on to look at the 

recovery stage, and works out how quickly the court system would take to recover if 
it was supplied with substantially more resources to invest in tackling the backlog.  
 
Results for pre-trial case conclusions are reported below in table 5 (which looks at 

trial backlogs): 
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Table 5: Summary of Results (low, medium & high impact scenarios) for pre-trial cases 

  
Outcome 1 - modelled additional 

delays after Covid-19 crisis (start of 
stage 4) 

Outcome 2 – Size of the backlog (cases 
which will conclude before trial) after 

Covid-19 crisis (start of stage 4)  

 
Low 

Impact 
Scenario 

Medium 
Impact 

Scenario 

High 
Impact 

Scenario 

Low 
Impact 

Scenario 

Medium 
Impact 

Scenario 

High Impact 
Scenario 

JP  2 months 
3 

months 
6 months 6,100 9,300 17,700 

Sheriff Summary  2 months 
3 

months 
6 months 10,800 15,200 25,600 

Sheriff Solemn  2 months 
3 

months 
7 months 700 1,200 2,300 

High Court  3 months 
5 

months  
9 months  <100 100 200 

 
Due principally to assumed capacity constraints being less severe for pre-trial 

stages, the impact on cases disposed at pre-trial stages are predicted to be much 
less than for cases that are concluded at trial.  
 
Wider implications for the Justice System 

 
Figure 3 (below) shows a simplified view of cases progressing through the criminal 
justice system, along with resultant community disposals and prison sentences. This 
model has focussed on the court system – the blue cells – and the backlogs that 

may build up there. However, any analysis of justice outcomes (and indeed policy 
options) must also consider the rest of the picture.  
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Figure 3: Simplified summary of Scotland’s Justice System 

The crisis has impacted on the criminal justice system in a number of ways, including 
impacts on crime during lockdown and impacts on the ability of the justice system to 
function normally with required physical distancing / remote working. This paper has 
principally looked at both the impact on crime and the ongoing impact on ability to 

process cases through court, with this being a key capacity constraint. 
 
However, it is important to recognise that the backlog of court cases – and any 
measures directed at addressing this backlog - will have a direct impact on the rest 

of the system, and on support services. For example, while court capacity is 
constrained, directing more court time to trials would come with distinct trade-offs – 
an obvious example is processing a higher volume of pre-trial work. The model here 
assumes that previous splits of case conclusions will continue to apply. Other 

decisions which will have system impacts are the prioritisation of criminal business 
and civil business or the prioritisation of custody / non–custody business (neither of 
which are modelled here). 
 

While this model and paper has focussed on court backlogs (i.e. the central boxed 
portion of the system figure), courts are not the only element of the justice system 
that is constrained, and therefore measures that may resolve the courts backlog 
would not eliminate the problems that the justice system faces – instead they might 

move the backlog along to other stages of the system. A large increase in the ability 
of the system to deliver verdicts must be accompanied by parallel changes or 
expansion in the system to deliver the associated disposals at the appropriate time. 



 

17 
 

For example, in the scenario created whereby a 20% expansion of judicial resources 
allows for the court backlogs to be tackled, this would mean 20% extra strain further 
downstream in the system. Over the course of a year that could be a very significant 

pressure – based on 2018/19 Criminal Proceedings statistics, it would amount to 
over 2,000 additional custodial sentences and over 3,000 additional community 
sentences. If maintained over a longer period of time, and with no other changes, it 
would mean the prison population increasing by significantly more than 1,000 while 

the backlog is tackled. 
 
Any resolution to the courts backlog therefore needs to be done within the context of 
knowing downstream justice partners can deliver effective sentences. It is not clear 

this will be the case till restrictions are lifted further. Prison capacity remains 
constrained due to requirements for social distancing and self-isolation and 
significant elements of Criminal Justice Social Work have largely ceased during the 
crisis, and will remain constrained as long as social distancing restrictions remain in 

place. This is compounded by the fact that social workers are already having to plan 
for ways to deal with sentences that were handed down before the crisis and have 
not yet been concluded.  
 

There will be trade-offs that need to be considered across the justice system as trials 
recommence. An obvious example is the potential impact of any court reforms on 
prison populations. The decline in the prison population seen early in lockdown was 
largely a result of a delay in individuals in the community being sent to custody – 

seen in both a reduction in the volumes of those placed on remand and via courts 
being unable to deliver trials and therefore sentence those in the community (bail 
etc) to a custodial term16. While the easing of Covid-19 restrictions may also mean 
being able to realise some of that capacity again it also means that the inflows from 

the community are likely to increase. In order to offset this there are both moral 
(reducing the amount of time untried people spend in custody) and practical 
(reducing the remand population by outflows to the community) arguments for 
prioritising trials where the accused is on remand. However, this is also a trade-off, 

as prioritising these cases will further delay other cases in the system.  
 
This is just one example where the operational decisions made by justice partners 
will have an impact on wider justice outcomes. In many cases it will be less easy to 

predict where knock on impacts are likely to occur, and in almost all cases, there will 
be difficult decisions to be made against the context of capacity constraints across 
the system. This doesn’t remove the urgency of discussing practical measures that 
can be implemented quickly in the coming months to help reduce court backlogs, but 

it does highlight the need to consider these issues from a ‘whole systems’ 
perspective, rather than just backlogs at one particular point in the system. 
 
  

                                              
16 Indeed, it was necessary to allowed for the early release of some prisoners via emergency 
legislation in order to further reduce the population further – although the effect of that measure will 
also continue to reduce over time as these sentences would have expired anyway. 



 

18 
 

Conclusions: The courts model illustrates the large scale of the impacts that the 

crisis will likely have on the court system in a ‘do nothing’ scenario.  
 

Overall, the model suggests that total trial backlogs could increase significantly, with 
additional average delays in progressing cases to trial of up to (and slightly over) a 
year across all jurisdictions of court in Scotland. This impact would be felt across the 
court system, with more individuals affected in summary courts and the largest 

increases in average waiting times seen for jury trials. Furthermore modelling 
suggests that there will not be an easy way to overcome these challenges – with 
backlogs potentially taking up to a decade to clear even if there was a large increase 
in the resources available to the system.  

 
It is worth highlighting that while this “high impact scenario” analysis has painted a 
picture where outcomes deteriorate significantly, it is not a worst case scenario. For 
example, changes in pleading behaviour of defendants would impact on court 

efficiency. Such changes in behaviour aren’t modelled here, but could have a large 
impact. 
 
This paper emphasises the need to think carefully about wider system implications, 

while not removing the urgency of discussing practical measures that can be 
implemented quickly in the coming months to help reduce court backlogs. 
 
Taken together, all of this underlines the need to consider both short term measures 

to reduce the strain on the system, and longer term reforms to ensure the outcomes 
delivered by Scotland’s justice system do not deteriorate dramatically. 
 
Action to respond to the backlog in court activity also needs to be aligned with the 

available capacity of other aspects of the justice system, including community justice 
services and prisons, to accommodate the associated volume of disposals.  It is for 
this reason that the Justice Board for Scotland and Scottish Government are seeking 
a co-ordinated, ‘whole system approach’ to the recovery and renewal of the criminal 

justice system following from the Covid-19 pandemic, with a focus on the interests of 
public safety, victims and those accused of crime, as well as wider public confidence 
in the justice system.  
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